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FOREWORD 


This manuscript is one of a series prepared for 
the Public Land Law Review Commission to provide data 
for the Commission's use in forming a basis for recom- 
mending future public land policies to Congress and the 
President of the United States. — 


As pointed out elsewhere, these reports represent 
the views of their authors and are not necessarily those 
of the Commission. They are only one of a number of 
information sources used by the Commission. 


In establishing the Public Land Law Review Commission 
in September 1964, Congress declared the following policy: 
“That the public lands of the United States shall be (a) 
retained and managed or (b) disposed of, all in a manner 
to provide the maximum benefit for the general public. 

It also directed that a comprehensive review be made 
of the public land laws and the related administrative 
rules and regulations to determine whether and to what 
extent revisions are necessary to accomplish the stated 
policy objective. 


Considerable evidence pointed to the need for such 
a review. Dating back in some cases to the birth of the 
nation, our public land laws have developed over a long 
period of years through a series of Acts of Congress 
which are not fully correlated with each other. Adminis- 
tration of the public lands and the related laws has been 
divided among several agencies of the Federal Government. 
Quite possibly, these laws and the manner in which they 
are adminisiered may be inconsistent with one another 
and inadequate to meet the current and future needs of 
the American people. 


The Commission was instructed to: 
1. Study existing statutes and regulations governing 


the retention, management, and disposition of the 
public lands; 


nr 


2. Review the policies and practices of the Federal 
agencies charged with administrative jurisdiction 
over such lands insofar as such policies and 
practices relate to the retention, management, 
and disposition of those lands; 


3. Compile data necessary to understand and 
determine the various demands on the public 
lands which now exist within the foreseeable 
future; and 


4. Recommend such modifications in existing laws, 
regulations, policies and practices as will, 
in the judgment of the Commission, best serve 
to carry out the policy objective. 


To fulfill these requirements, the staff was charged 
with the responsibility of performing or. having performed 
the appropriate research and to then present to the 
Commission all the information and data necessary as a 
foundation for the Commission's deliberations, conclusions, 
and recommendations. A study program encompassing various 
subject areas was undertaken and separate manuscripts have 
been or are being prepared covering each of 33 separate 
topics. 


In fulfillment of a policy of maintaining the smallest 
technical and professional staff possible, most of the 
studies are being accomplished under contract with indivi- 
duals, institutions such as universities, and research 
organizations; a few of the studies and analyses are being 
accomplished inhouse by the Commission staff, some with 
consultant assistance. 


Thus, while it is still our purpose to review the 
whole body of public land laws at one time, each study 
has been designed to examine only a portion of the public 


. lands complex and should be utilized with this understanding. 


There is, therefore, an interrelationship among the studies 
and the resultant manuscripts that will require review and 
examination of more than one report in order to obtain a 
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complete view of any one aspect of public land law 
and administration. , 


Each manuscript has been transmitted from the 
staff with a letter which discusses the content of the 
report and sets forth the policy matters to be considered 
with respect to the particular subject. A copy of the 
letter of transmittal for this report has been made a 
part of this volume in order to assist in the understanding 
of the approach. 


These manuscripts have already served an extremely 
useful purpose in providing a common base for discussion 
in the Commission and between the Commission and its 
Advisory Council and the representatives of the 50 governors. 
We believe that they will also be valuable as reference 
works, not only on Federal public land matters but con- 
cerning all of our natural resources, for use by all levels 
of government -- Federal, state, and local -- and the 
academic community as well as all those who are interested 
in the tremendous natural resources that we, as a nation, 
possess. 


Wayne N. Aspinall 
Chairman 
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Public Land Law Review Commission 
1730 K Street, N.W. 
WASHINGTON, D. C. 20006 


October 15, 1969 


Honorable Wayne N. Aspinall 
Chairman 

Public Land Law Review Commission 
Washington, D. C. 


Dear Mr. Chairman: 


Transmitted herewith is a two-part study of Federal Public 
Land Laws and Policies Relating to Intensive Agriculture. 
The legal portion of this study, so titled, was prepared 
under contract by the law firm of Kronick, Moskovitz, 
Tiedemann & Girard of Sacramento, California. The resource 
portion was prepared under contract by the Department of 
Economics of South Dakota State University. 


The contractors' report was originally submitted to you with 
our letters of April 30 and June 2, 1969. After you made 
copies available to the members of the Commission and the 
Advisory Council and Governors' Representatives, the manu- 
scripts were reviewed and comments were received from the 
two latter groups. In addition, our staff has reviewed the 
manuscripts. The contractors were then furnished with all 
the comments so that inaccuracies could be corrected. 1/ 
However, since this is their report and not that of our 
commentators, we have not requested any changes based on 
interpretations or opinions unless the contractor agreed 
with those interpretations or opinions. 


As originally submitted by the contractors this report con- 
sisted of a legal study, published in one volume and a resource 
study published in seven volumes. As republished by Clearing- 
house the study has been combined into four volumes. Volume I 
consists of the legal study, Volume II contains the resource 
portion of the study and Volumes III and IV contain the work- 
ing papers and appendices to the resources study. 


1/ The comments referred to are part of the official files of 
the Commission. When the Commission ceases to exist, these 
files will be deposited with the National Archives, Washington, 
D.-Cs 
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Together, the legal and resource portions constitute a study 
designed to provide the Commission with a comprehensive 
understanding of the existing laws, policies, practices and 
problems relating to agricultural use of Federal public lands, 
the effects of the present system, and possible alternatives 
to Wt. 


Included in the legal portion of this report is a description 
of the existing Federal statutory and regulatory systems for 
disposing and leasing of public lands for agricultural pur- 
poses. Judicial and administrative decisions interpreting 
these systems have been analyzed and described. For purposes 
of comparison, the study includes a brief description of the 
systems of selected states for the disposal of lands for 
agricultural purposes. Also included is a listing and dis- 
cussion of possible alternatives to and modifications of 

the existing Federal systems. 


To provide the resource background, there is presented infor- 
mation on what has actually happened under the various laws 
and attendant policies through which Federal public lands 

are made available for disposal for intensive agriculture. 
These include, most importantly, the original and enlarged 
Homestead Acts, the Desert Land Act, and the Reclamation 
Homestead Act. The contractors also analyzed the leasing 

of Federal lands for intensive agriculture. 


Considerable effort was devoted to the study of problems 
associated with transferring Federal public lands to private 
ownership under the Homestead and Desert Land Acts in recent 
years. 


The resource contractor has brought together in a single 
place for the first time estimates of Federal public lands 
suitable for intensive agriculture. These estimates are 
divided into lands suitable for dry land farming, lands 
suited for irrigated agriculture for which water is presently 
available, and lands suited for irrigated agriculture for 
which water is not presently legally or physically available. 


Then, existing and potential demand for agricultural products, 
both domestic and international, are related to the potential 
output of agricultural products from Federal public lands. 
The effect of existing price support and land retirement pro- 
grams is considered. 
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The changing nature of labor and capital requirements in 
modern agriculture, the optimum size of farms, and the 
impact on local communities of bringing new lands into 
agricultural production are all examined in some detail 

in the study. Consideration is also given to expenditures 
necessary to make water available for irrigating public 
lands, and to acreage restrictions in the public land laws. 


The report shows that many of the lands transferred in 

recent years under the existing public land agricultural 
settlement laws are in fact highly valuable for agricultural 
purposes. However, limits on the amount of available water 
under state water laws have sharply restricted the total area 
that can be put into agriculture. Other nonprice restrictions, 
such as those dealing with corporate or other combinations of 
ownership, also limit this area. Establishing a price for 
transfer of public lands for agricultural purposes is also 
noted as a difficult policy problem. These basic policy 
considerations have emerged from our review of this subject: 


1. What objectives, if any, justify a policy of 
intensive agricultural use of Federal public 
lands? 


a. Should Federal lands be allocated to in- 
tensive agricultural use if this use is 
higher valued than existing uses and thus 
would tend to maximize the rate of economic 
growth? 


b. Should Federal public lands be made available 
for intensive agricultural use in order to 
stimulate the growth of local and regional 
economies? 


ce. Is agricultural commodity production from 
Federal public lands necessary to meet the 
demand for agricultural products? 


a. Should Federal lands be made available for 


intensive agricultural use in order to 
stimulate urban to rural migration? 


-vi- 


— 


Under what terms and conditions should Federal 
public lands be made available for intensive : (3) 


ei et ee Should state and/or local governments 
agricultural use? 


certify potential agricultural use of 


, Federal lands according to their economic 
a. Should transfers of Federal lands to private \ development plans and zoning regulations? 
ownership or use be made at market prices? 


nn (4) Is there any need to guard against specu- 
(1) Are below market prices for land justified lation in Federal lands by policing 


by objectives of regional growth or against nonagricultural uses of Federal 
economic efficiency? lands after transfer to private ownership? 


(2) Should any Federal lands allocated to in- d. 
tensive agricultural use be subject to 
existing subsidy programs, such as price 
supports or land retirement programs? 


Should the amount of land transferred from 
Federal ownership to a single owner for 
intensive agricultural use be subject to 
acreage restrictions? 


b. Are there specific conditions in which lease- 


The staff project officer on the resource portion of this 
holds rather than freeholds should be used? 


study was Don A. Seastone, with Eugene E. Hughes as asso- 
ciate project officer. The legal portion of the study was 
conducted under the supervision of Joe W. Ingram as staff 
project officer. 


(1) Should Federal lands suitable for dry- 
land farming be made available through 
leaseholds rather than freeholds? 

Sincerely, 

(2) Should agricultural leaseholds be per- 
mitted on Federal lands held primarily 


SS 
for other national purposes? Ul. GiAo—o— 
- Pearl 


Milton 


(3) Should lands acquired under the Bankhead- Director 


Jones Act be treated the same as public a 
domain lands for purposes of intensive Eviclosuree 
agricultural use? 
c. What procedures should be established for 
determining the specific Federal lands that 
are suitable for and should be allocated to 
intensive agriculture? 


(1) Should the determination of Federal lands 
suitable for intensive agriculture be 
made by state agencies in the state in 
which the lands occur? 


(2) Should state governments certify potential 


agricultural use of Federal lands according 
to the availability of state water rights? 
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PUBLIC LAND LAW REVIEW COMMISSION 
Background 


The public lands of America date back to the time 
of the Union's formation. Then, and soon thereafter, 
seven of the original States ceded to the Central Gov- 
-ernmment some 233.4 million acres of land lying west- 
ward to the Mississippi River. Thereafter, through 
purchase and treaty, the United States acquired an ad- 
ditional billion acres of public domain, the last ac- 
quisition being the purchase of Alaska from Russia in 
1867. Altogether, nearly 2 billion acres of land in 
32 States have been part of the public domain at one 
time or another. 


At first, these lands were sold for their revenue. 
Eventually, however, as the pioneers swept westward, 
the revenue-raising policy was replaced by one stress- 
ing settlement and development of the land. The Home- 
stead Act of 1862 was the first of a series of settle- 
ment and development laws enacted over a period of 
some 60 years - the desert land law, mining laws, and 
the various homestead laws - all designed to meet a 
particular need of the period. Meanwhile, many mil- 
lions of acres were transferred to private ownership 
through military, railroad, and other land grants, in- 
cluding various grants to the States. 


Through these means, nearly 1.2 billion acres 
have passed from Federal ownership, leaving approxi- 
mately 715 million acres of the original public domain 
lands in Federal ownership. Of these 715 million acres 
364 million are in the State of Alaska. Add to this 
the 52 million acres acquired for various purposes, and 
federally owned lands today amount to approximately 
770 million acres - about one-third of the Nation's 
total land area. Some of these lands are in national 
forests and some are reserved for national parks, wild- 
life refuges, and other specific uses; but more than 
half constitute the "vacant and unappropriated" public 
domain lands which have never left Federal ownership 
and have not been dedicated to a specific use pursuant 
to legislative authorization. 


The Act establishing the Public Land Law Review 
Commission contains in section 10 the following defini- 
tion: 
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As used in this Act, the term "public 
lands' includes (a) the public domain of 
the United States, (b) reservations, 

other than Indian reservations, created 
from the public domain, (c) lands per- 
manently or temporarily withdrawn, reserved 
or withheld from private appropriation 

and disposal under the public land laws, 
including the mining laws, (d) outstand- 
ing interests of the United States in lands 
patented, conveyed in fee or otherwise, 
under the public land laws, (e) national 
forests, (f) wildlife refuges and ranges, 
and (g) the surface and subsurface resources 
of all such lands, including the disposi- 
tion or restriction on disposition of the 
mineral resources in lands defined by ap- 
propriate statute, treaty, or judicial de- 
termination as being under the control of 
the United States in the Outer Continental 
Shelf. 


Working with the Commission are a 33-member Ad- 
visory Council and the representatives of the 50 State 
Governors. 
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PUBLIC LAND LAW REVIEW COMMISSION 
Background 


The public lands of America date back to the time 
of the Union's formation. Then, and soon thereafter, 
seven of the original States ceded to the Central Gov- 
-ernment some 233.4 million acres of land lying west- 
ward to the Mississippi River. Thereafter, through 
purchase and treaty, the United States acquired an ad- 
ditional billion acres of public domain, the last ac- 
quisition being the purchase of Alaska from Russia in 
1867. Altogether, nearly 2 billion acres of land in 
32 States have been part of the public domain at one 
time or another. 


At first, these lands were sold for their revenue. 
Eventually, however, as the pioneers swept westward, 
the revenue-raising policy was replaced by one stress- 
ing settlement and development of the land. The Home- 
stead Act of 1862 was the first of a series of settle- 
ment and development laws enacted over a period of 
some 60 years - the desert land law, mining laws, and 
the various homestead laws - all designed to meet a 
particular need of the period. Meanwhile, many mil- 
lions of acres were transferred to private ownership 
through military, railroad, and other land grants, in- 
cluding various grants to the States. 


Through these means, nearly 1.2 billion acres 
have passed from Federal ownership, leaving approxi- 
mately 715 million acres of the original public domain 
lands in Federal ownership. Of these 715 million acres 
364 million are in the State of Alaska. Add to this 
the 52 million acres acquired for various purposes, and 
federally owned lands today amount to approximately 
770 million acres - about one-third of the Nation's 
total land area. Some of these lands are in national 
forests and some are reserved for national parks, wild- 
life refuges, and other specific uses; but more than 
half constitute the "vacant and unappropriated" public 
domain lands which have never left Federal ownership 
and have not been dedicated to a specific use pursuant 
to legislative authorization. 


The Act establishing the Public Land Law Review 
Commission contains in section 10 the following defini- 
tion: 


As used in this Act, the term 'public 
lands' includes (a) the public domain of 
the United States, (b) reservations, 

other than Indian reservations, created 
from the public domain, (c) lands per- 
manently or temporarily withdrawn, reserved 
or withheld from private appropriation 

and disposal under the public land laws, 
including the mining laws, (d) outstand- 
ing interests of the United States in lands 
patented, conveyed in fee or otherwise, 
under the public land laws, (e) national 
forests, (f) wildlife refuges and ranges, 
and (g) the surface and subsurface resources 
of all such lands, including the disposi- 
tion or restriction on disposition of the 
mineral resources in lands defined by ap- 
propriate statute, treaty, or judicial de- 
termination as being under the control of 
the United States in the Outer Continental 
Shelf. 


Working with the Commission are a 33-member Ad- 


visory Council and the representatives of the 50 State 
Governors. 
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LEGAL STUDY OF THE FEDERAL PUBLIC LAND LAWS 
AND POLICIES RELATING TO INTENSIVE AGRICULTURE 


SUMMARY 


The Federal public land laws relating to intensive agri- 
culture probably have been the most popular land laws in the 
history of our country. Almost every American history text- 
book mentions homesteads. The very word conjures up a romantic 
picture of a pioneer family heading west in a covered wagon in 
search of new lands and opportunites. Perhaps this imaginary 
picture tells more about the agricultural land laws than a 
thousand words, Like the covered wagon, the laws were adapted 
to conditions that have long since passed from the scene. The 
question is whether it is time now for these laws also to pass 
from the scene. 


When the agricultural land laws, that is the homestead, 
desert land and Indian allotment laws, were adopted, the United 
States owned an abundance of land suitable for agricultural use. 
The population of the country was only a fraction of what it 
is today and America was still predominately an agrarian 
society. These laws were immediately popular and hundreds of 
thousands of Americans took advantage of them. During the 
century of their existence approximately 300,000,000 acres of 
public domain have been disposed of to people willing to clear 
the land and try to establish family farms. However, the hey- 
day of homesteading, like the pioneer family on the trail, 
disappeared in the west many years ago. The decline in home- 
steading is illustrated by Table A, The history of the desert 
land and Indian allotment laws is much the same. Today, out- 
side of some homesteading in Alaska and several dozen desert 
land entries each year in Idaho and Nevada, there is very little 
activity under these laws. 


TABLE A 


FINAL HOMESTEAD ENTRIES APPROVED 
May 20, 1862 - June 30, 1967 


Years Number Acres 
1862 - 70 a 1,379,116 
1871 - 80 151,459 17,886, 222 
1881 - 90 210,422 28,960,599 
1891 - 1900 226,771 31,878,120 
1901 - 10 274,551 38,818,285 
1911 - 20 384,954 74,317,218 
1921 - 30 159, 388 40,390,683 
1931 - 40 ho, 034 13,016,528 
1941 - 50 4,045 Hie oe 
1951 - 60 3,473 42,138 


1961 - 67 Theil 149,648 
Totals Ge. 248,159,665 


The reasons for the sharp decline in the use of these 
laws are not hard to find. The early settlers naturally took 
the good farm lands first. Not much of the remaining public 
domain is suitable for agriculture, and most of that is situ- 
ated in arid or semi-arid regions where it is often expensive 
to put the land into cultivation. In many such places it is 
not economically feasible to try to establish farms under the 
provisions of the present agricultural land laws. 


The purpose of this study is to provide an analysis of 
the Federal agricultural land jaws and policies for the use 

of the Public Land Law Review Commission in making recommen- 
dations on any modifications needed to assure that the public 
lands of the United States will be managed or disposed of in 

@ manner to provide the maximum benefit for the general public. 


This study is divided into three parts. The first part 

presents a review and analysis of the existing laws and 
policies, The present Federal procedures for classifying and 
disposing of agricultural land are examined. Part II includes 
a limited review of the laws of the eleven western states govern- 
ing the disposal or use of state lands for agriculture and 4 sum- 
mary of the leasing and special use practices of various Federal 
agencies having agricultural lands under their jurisdiction. 
Part III of the study presents problem areas that warrant the 
Commision's consideration and a review of various alternatives 

that have been suggested to the existing system of laws. 


The Existing System of Laws and Policies 


The General Homestead Laws 


In 1862, President Lincoln signed the first homestead 
bill into law. Since then the homestead laws have been 
amended several times. Probably the most significant revision 
occurred in 1912 when legislation was adopted to allow home- 
steaders to make final applications for title in three rather 
than five years after entry. This amendment also permitted 
them to obtain title after a shorter period of residence than 
previously required and, in general, provided a more flexible 
approach for homesteading. : 


The homestead laws contain few provisions designating 
lands subject to entry. Basically, any unappropriated non- 
mineral public land can be entered. However, as will be 
discussed more fully later, today there is a further require- 
ment. The land must be classified as suitable for agricul- 
tural use before is is open to homestead entry. 


If the lands are valuable for minerals other than 
phosphate, nitrate, potash, oil, gas, or asphaltic minerals, 
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entry is not permitted. If one of these minerals is present, 
entry may be made provided that title to the minerals is 
reserved to the United States. 


To qualify for homestead entry, an individual must be 
the head of a family, or twenty-one years of age, and a 
citizen of the United States or one who has filed his decla- 
ration of intention to become a citizen. The homestead laws 
have been interpreted to forbid a married woman from making 
entry unless she is the head of a family. . The philosophy behind 
this rule is. that the homestead law requires the establishment 
and maintenance ofa home on the land entered and the husband, 
as head of the family, is the only party free to choose the 
family home.. 


The right to homestead is limited to persons who own no 
more than 160 acres of other land. This provision, however, 
applies only at the time entry is made and the entryman is 
not disqualified from obtaining a homestead patent if he 
acquires more than 160 acres of other land after entry. 


The entryman may apply for up to 160 acres of homestead 
land. However, only one entry may be made even though it is 
for less than the maximum acreage and regardless of whether 
it is ever perfected. The law, however, does give a second 
chance to otherwise qualified entrymen who lose, forfeit, or 
abandon. a previous entry if the loss, forfeiture, or aban- 
donment was due to causes beyond the entryman's control. 


To apply for a homestead entry, an application must be 
filed in the proper land office and a fee paid. At the time 
of applying the entryman must state by affidavit that: 

(1) he is the head of the family or over twenty-one years of 
age; (2) the application is made honestly and in good faith 
for the purpose of actual settlement; (3) the entry is not 
made for the benefit of any other person or a corporation; 
and (4) the entryman will faithfully endeavor to comply with 
all the requirements of the law. 


If the application 1s approved, the entryman has five 
years in which to fulfill the requirements for final proof, 
which are a prerequisite to obtaining title. The law 
establishes three general requirements. First, the entry- 
man must construct a habitable house upon the entry. Second, 
within six months after entering the land, the entryman must 
establish residence on the land and. thereafter, except under 
certain circumstances, maintain his residence there for at 
least seven months out of each of the next three years. 
Third, the entryman must cultivate one-sixteenth of the home- 
stead entry beginning with the second year of entry, and not 
less than one-eighth beginning with the third year of entry, 
and until final proof is filed. 
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The required cultivation must entail a good faith effort to 
raise an agricultural crop upon the entry. Cultivation is 
defined as the breaking and tilling of the ground for the 
raising of annual crops or orchard produce. The term culti- 
vation does not inlcude activities which involve using the 
native trees, and does not include forage production for 
stock raising purposes, If the entry is located in an arid 
or semi-arid region, good faith cultivation should include 
all irrigation necessary to insure the success of the crop. 
Lack of irrigation will raise a presumption of bad faith and 
may result in the rejection of the entryman's final proof, 


The homestead laws forbid alienation of the entry prior 
to final proof, for any use other than church, cemetery, or 
school purposes, or for railroad, telegraph, telephone, canal, 
reservoir, or ditch rights of way. This prohibition, however, 
does not prohibit mortgaging the entry for the purpose of 
securing money for improvements, 


Final proof is completed by filing a notice of intention 
to submit final proof with the local land office, The notice 
is published and the entryman and two witnesses testify as to 
the facts evidencing completion of all statutory requirements. 
The final proof must be made by the entryman personally, and 
cannot be made by agents or attorneys. If an entryman dies 
before filing final proof, his widow or heirs may complete 
the statutory requirements and submit such proof in his place. 
In order for the widow or heirs to receive the benefits of 
the deceased's efforts, the entryman must have complied with 
all the laws prior to his death, 


After completion of all the requirements and submission 
of final proof; the entryman is entitled to receive a patent 
to the land. Although certain fees are charged, the entryman 
is not required to pay anything for the land. Once the patent 
is issued the entryman is free from any further requirements 
of the homestead laws, 


Special Homestead Laws 


As the more desirable lands were settle and the 
American frontier moved west, pressures grew to amend and 
Supplement the homestead laws to correct certain deficiencies 
and inequities, As mentioned earlier, the homestead laws 
were amended to reduce the time required to perfect a home- 
stead from five years to three years. Congress also adopted 
Several supplemental laws creating special types of homesteads. 
These laws permitted the commutation of homestead entries and 
the entry of additional homesteads and created two new forms 
of homesteads, enlarged and reclamation, 


Commutation is a procedure which permits the entryman 
to reduce the homestead cultivation and residence requirments 
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by payment of the statutorily established price for the land 
(usually $1.25 per acre). It was known that some who accepted 
the proposal to homestead in utmost good faith would, due to 
unknown future circumstances, be unable to complete the long 
period of residence and cultivation. Therefore, the commuta- 
tion provision was enacted as a relief against such unforeseen 
circumstances. A homestead entry may be commuted anytime after 
fourteen months of residence on the land. During this fourteen 
edi period the normal residency and cultivation requirements 
apply. 


Congress adopted the “additional entry statutes" to permit 


‘an entryman who has made an initial entry of less than 160 


acres to enter additional land to bring his total holdings up 
to this statutory maximum. There are two types of additional 
entries, contiguous and noncontiguous. A contiguous additional 
entry may be made before or after final proof has been filed 
on the original entry. In order to perfect the additional 
entry the entryman must cultivate an amount equal to one-eighth 
the area of the additional entry for at least one year. Such 
cultivation may be had on either the original or the additional 
entry. No residence is required on the contiguous additional 
entry. 


Noncontiguous additional entries may be made only after 
final proof has been filed on the original entry. Although 
the entryman must still own the original entry in order to 
make a contiguous additional entry, the same is not true with 
regard to noncontiguous entries. However, the noncontiguous 
additional entryman must establish residence on and cultivate 
his additional entry in the same manner as original homestead 
entrymen. 


By the end of the nineteenth century most of the remaining 
public land consisted of large tracts of arid or semi-arid 
lands. Congress soon realized that more than 160 acres of land 
was required to profitably farm such arid regions. Therefore, 
in 1904 Congress passed the Kinkaid Act to apply to arid 
portions of western Nebraska and in 1909 the Enlarged Homestead 


Act which applies to the states of Montana, Wyoming, Colorado, New 


Mexico, Arizona, Utah, Nevada, California, Kansas, North Dakota, 
Oregon, South Dakota, Washington and Idaho. 


The enlarged homestead laws permit a qualified entryman 
to enter up to 320 acres of arid lands which cannot be econo- 
mically irrigated and are, therefore, only susceptible to dry 
farming methods. Prospective entrymen must meet the same 
eligibility requirements as regular homestead entrymen, and 
the residence and cultivation requirements are also identical 
to the general homestead laws. The only differences between 
the enlarged andgeneral homestead laws are that nonarid lands 
or arid lands susceptible to irrigation cannot be entered for 
an enlarged homestead and that up to 320 acres can be obtained. 
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in an enlarged entry. 


In two states, Idaho and Utah, the law provides for 
nonresidence enlarged homesteads. In order to qualify for 
such a homestead, the entryman must prove that there is 
insufficient water on the land to provide for normal domestic 
needs. However, to compensate for the lack of required 
residence, the entryman must cultivate a greater acreage than 
is otherwise required for enlarged entries. 


The enlarged homestead laws permit additional entries 
similar to those authorized under the general homestead laws. 
However, here there are three types of additional entries and 
the final proof requirements are rather complex. The intent 
of these provisions is to enable an entryman whose original 
entry was less than 320 acres to enlarge his entry up to the 
statutory maximum. It is important to note that any of the 
three types of enlarged additional entries may be made by 
entrymen whose original entries were either regular or 
enlarged homestead entries. 


The Kinkaid Act is very similar to the enlarged homestead 
laws except that it applies only to the northwestern portion 
of Nebraska and until passage of the Taylor Grazing Act in 
1934 permitted entry of 640 acres instead of only 320 acres. 
In addition to the other homestead final proof requirements, 

a Kinkaid Act entryman must affirmatively show that he has 
placed improvements on the land valued at $1.25 per acre. 


The reclamation homestead laws, which were adopted in 
1902, are designed to aid in the settlement of public lands 
within the service area of Federal reclamation projects. 
Lands which may be potentially benefited by a reclamation 
project are withdrawn from entry under the public land laws 
and are divided into what are commonly known as "farm units". 
These farm units may not exceed 160 acres, but may be less 
if in the judgment of the Secretary of the Interior less 
acreage is needed to support a family. 


Once the reclamation project is completed and water is 
ready to be delivered to the public lands, the Department of 
the Interior opens the lands for entry and accepts applica- 
tions, The entryman must not only meet the general require- 
ments for homestead entrymen, but must satisfy special 
requirements as to industry, experience, character and 
capital as well as being able to give reasonable assurance 
that he will succeed in farming the land. He must also 
reclaim, irrigate and cultivate one-half of his entry. In 
addition he has two sets of final proof requirements to meet, 
the general homestead requirements other than cultivation, 
and reclamation final proof requirements. Reclamation final 
proof must be filed simultaneously with or after the home- 
stead proof is filed. 


In all aspects, other than those discussed, the special home- 
stead laws are identical to the general homestead laws. Once the 
entryman has fulfilled all the final proof requirements, he receives 
a clear title to his land and is free from any further statutory 
requirements, except in the case of reclamation homesteads. After 
receiving his patent, the reclamation homesteader is still required 
to complete the payment of all construction charges attributable 
to his land and the reclamation homesteader is also subject to the 
excess land provisions of the reclamation law, at least until he has 
completed the construction payments. There is some controversy for 
whether the reclamation homesteader is free of such excess land 
provisions after he has made his final construction payment. 


The Desert Land Laws 


The first Congressional enactment designed to encourage settle- 
ment and reclamation of the arid and semi-arid regions of the west 
was the Desert Land Act passed in 1877. The objectives of this act 
differ somewhat from those of the original homestead legislation. 

The desert land laws do not grant free land to settlers, but requires 
the payment of $1.25 per acre and proof that at least $3.00 per acre 
have been expended on reclamation and development. 


For purposes of the Desert Land Act, which applies oniy in the 
States of Arizona, California, Colorado, Oregon, Nevada, Washington, 
Idaho, Montana, Utah, Wyoming,New Mexico and North and South Dakota, 
all lands, exclusive of timberlands, which will not produce some 
agricultural crop without irrigation are considered desert lands. 
Mineral lands may be entered under the desert land laws to the same 
extent as under the homestead laws. The qualifications for entrymen, 
however, are more general than those under the homestead laws in 
that married women may make entries, and may do so without taking 
into account entries made by their husbands. 


The desert land laws, like the homestead laws, prohibit corpora- 
tions from making entries or taking desert land assignments. Only 
individuals may do so. The individual entryman must be a resident 
citizen of the state or territory in which the land sought to be 
entered is located. This rule, however, does not apply to Nevada. 
The term "resident citizen" has been interpreted to mean domicile. 
Domicile must be proven at the time of entry; however, it need not 
be maintained after that time. 


The homestead laws deny owners of more than 160 acres of other 
land the right to make entry, but the desert land laws do not 
include a similar qualification. Therefore, a desert land entryman 
may own thousands of acres of other land, if the land was acquired 
from private sources. 


A prospective entryman may apply for up to 320 acres. He 
must file a declaration under oath, in the form of a six-page 
application, that: (1) he is twenty-one years of age; (2) 
he is a citizen of the United States or has filed a declaration 
of intention to become a citizen; (3) that lands are essen- 
tially nonmineral; (4) the application is made without 
intention of obtaining title to lands known or 


———— 


classified as a eet for minerals or timber; (5) The lands 
are unoccupied; and (6) the lands are not reclaimed, The 
entryman must also supply information showing his plan of 
irrigation, stating the status of his attempts to obtain 
water rights, showing the results of soil tests on the entry, 
and giving figures which will demonstrate the economic 
feasibility of the proposed farming enterprise, Applications 
for desert land entries are subject to section 7 of the Taylor 
Grazing Act, Therefore, as in the case of the general home- 
stead laws, entry may not be made until the land has been 
Classified as suitable for agricultural use. 


Before his application will be approved, the entryman 
must show plausible, presumptive evidence of a water supply 
sufficient to irrigate all irrigable portions of his entry. 
This water right must be appropriative in nature or be 
purchased from an approved water or irrigation company, The 
water supply may not be dependent upon a riparian right or 
correlative groundwater right, The application must also 
describe the proposed irrigation system, and show that it is 
economically feasible to farm the proposed entry using the 
described system. 


In order to obtain title to the entered land, the entry- 
man must carry out certain final proof requirements, First, 
he must expend in developing the entry at least $1,00 per 
acre per year for the first three years, This requirement 
was put in the law to test the sincerity and good faith of 
the entryman, and to prevent continued occupation of public 
lands by persons who have no intention of reclaiming them, 
The annual proof expenditures must be made for necessary 
irrigation, reclamation, and cultivation works and for per- 
manent improvements on the land, Therefore, expenditures for 
construction of a dwelling house or for machinery which is 
not a permanent improvement but merely the means of making 
permanent improvements will not meet the annual proof 
requirements, 


While at the time he files his application the entryman 
need only show plausible presumptive evidence of a water right, 
when he makes final proof he must show that the water right 
has been perfected, Not only must he show a sufficient water 
right, but he must also show that an actual water supply exists 
to satisfy his legal right. In addition, the entryman must 
show that he has constructed works which will allow the water 
to be placed on all of the irrigable land of the entry. In 
other words, he must reclaim the entry, Reclamation also 
includes cultivation of at least one-eighthof the entry. 
Irrigated cultivation is required, and must constitute a good 
faith effort to raise a crop, This latter requirement is the 
same as that found in the homestead laws, 


A desert land entry may be assigned to a third party, 
providing the assignee meets all the requirements for desert 


land entrymen. An assignment may include all or part of an 
entry, but must be made up of legal subdivisions. Since an 
assignment is considered the same as an original entry, one 
who has previously made an entry on his own behalf or has 
received another assignment, may not take an assignment. An 
attempted assignment to someone not qualified to be an entry- 
man is void and will cause a forfeiture of the entry. The 
entryman may also mortgage his interest in the entry in order 
to raise funds with which to develop the property, provided 
the mortgage does not constitute a conveyance of title. The 
mortgage lien, of course, is subordinate to the interest of 
the United States, 


A recent decision involving a group of desert land 
entries has generated a great deal of interest. This case, 
commonly known as the "Indian Hill" decision, concerned a 
group of entrymen who joined together in an attempt to develop 
a common irrigation system because individual irrigation 
Systems would have been too expensive in that area to permit 
economic farming. Serious financing problems arose, however, 
and a corporation stepped in, supplied ‘most of the money for 
developing the entries and through a lease-mortgage arrange- 
ment operated twelve entries totalling over 3,000 acres as a 
Single entity. The Bureau of Land Management challenged this 
operation as an invalid assignment to a corporation and an 
excess holding in violation of the provision that permits no 
person to hold more than 320 acres of desert lands. 


Although the financing arrangements did not, on their 
face, indicate that an assignment to a corporation had occurred, 
the Bureau of Land Management successfully contended that the 
purpose and effect of the various transactions was to assign 
the entries to the corporation in violation of the law. The 
case was appealed to the Secretary of the Interior who upheld 
the Bureau's contention and cancelled the desert land entries 
after almost $1,000,000 worth of improvements had been 
constructed, 


In an effort to prevent any more "Indian Hill" situations, 
the Department of the Interior has adopted numerous policy 
and procedural guidelines, Today applications for group 
entries will be allowed only if the following conditions are 
met: (1) there must be an affirmative showing that the desert 
land entry proposal is feasible from an engineering point of 
view; (2) there must be an affirmative showing that the pro- 
posal will be feasible over a sufficient period, and the soil 
conditions and other physical characteristics are such, as to 
reasonably assure continued farm production under proper 
conservation management; (3) there must be an affirmative 
Showing that each entry in the proposal taken independently 
is economically and physically feasible; and (4) the entry- 
men must make full disclosure regarding the arrangements, 
financial and otherwise, among the applicants and other parties, 


so the Bureau of Land Management can make an informed judgment 
as to whether the arrangements are consistent with the appli- 
cable statutes and regulations and do not constitute fraud. 

As might be imagined, the cost of developing such information, 
from an engineering and legal point of view, may run into 
thousands of dollars. With all this capital investment required 
rior to application, the $1.25 per acre and the minimum of 

3.00 per acre development expenditures are insignificant. 


Once the desert land entryman has met all the require- 
ments of the law, he must file his final proof. He may apply 
for an extension of time to file such final proof if he can 
show that external physical difficulties have prevented com- 
pletion of the necessary reclamation. The term "external 
physical difficulties” does not mean ill health or financial 
troubles. The statutes authorize extensions up to a maximum 
of nine years upon a proper showing of good faith. Upon 
successfully making final proof, the entryman is -granted title 
free and clear from further restrictions and holds the land as 
any other private owner. 


The Indian Allotment Laws 


From time to time Congress has passed laws erving Indians 
special rights to acquire public land. In 1875 and 1884 Indian 
homestead laws were adopted and in 1887 the General Allotment 
Act was enacted. Under these laws, as amended, Indians are 
eligible for homesteads or allotments. Allotments off a 
reservation can be granted to Indians who are recognized mem- 
bers of a tribe and have not yet obtained an allotment or 
homestead. Allotments may be granted not only to the head 

of the family, but to the Indian's wife and minor children. 

The maximum size of each allotment is 40 acres of irrigable 
land, 80 acres of nonirrigable land and 160 acres of grazing 
land. The maximum size of Indian homesteads is the same as 

any other homestead. 


The principal differences between the laws and regulations 
governing Indian homesteads and allotments and those pertaining 
te regular homesteads, other than the acreage limitations just 
mentioned, are (1) that the residence requirements for Indians 
are relaxed because of the assumed nomadic character of Indians 
and (2) that Indians are not given immediate patents, but 
rather must have their lands held in trust by the United 
States. The trust period provided by statute is twenty-five 
years, but the Secretary of the Interior has authority to 
shorten or lengthen this period under certain circumstances. 
These trust provisions restrict the allottee in prohibiting 
alienation of the property, but an advantage is also gained. 
Because the property is held in trust by the United States, 
it is not subject to taxation during the trust period. 


The Indian allotment laws were enacted at a time when the 
Indian was presumed to be uncivilized. They are based upon 
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the premise that he is not fully capable of managing his own 
affairs and therefore needs the protection of the great white 
father until he learns civilized ways and gains experience in 
property management. If these premises are no longer valid, 
or if they were erroneous to begin with, consideration should 


ve given to whether there is a need to retain the allotment 
aws, 


The Effect of the Classification Laws and Procedures 


The procedures for obtaining a homestead, desert land 
entry or allotment were substantially changed in the 1930's 
with the passage of the Taylor Grazi Act and the issuance 
of Executive Orders Nos. 6910 and 6964. Section 7 of the 
Taylor Grazing Act authorizes the Secretary of the Interior 
to classify lands as to their suitability for the production 
of agricultural crops, and the executive orders withdrew all 
of the remaining public domain from settlement and entry and 
reserved it for classification pending determination of its 
most. useful purpose, 


Then in 1964, concurrently with the establishment of the 
Public Land Law Review Commission, Congress passed the Classi- 
fication and Multiple Use Act of 1964 and the Public Land 
Sales Act of 1964, 


The 1964 Classification Act directs the Secretary of the 
Interior to develop criteria for determining which public 
lands should be disposed of because they are required for 
community growth and development, or chiefly valuable for 
residential, commercial, agricultural, industrial or public 
uses and which lands should be retained for multiple use 
management. The act also requires the Secretary to review 
the public lands and classify them in the light of the criteria 
developed. It expressly states that it is not to be construed 
as a repeal of any existing law. 


The 1964 Public Land Sales Act authorizes and directs the 
Secretary to dispose of lands that have been classified as 
chiefly valuable for agriculture. He is to dispose of such 
lands through competitive bidding at not less than the 
appraised fair market value. This act has not been inter- 
preted as a repeal of the earlier agricultural land laws, 
and since its passage patents have been granted for home- 
steads, desert land entries and allotments. 


The combination.of these two 1964 statutes with the 
earlier Taylor Grazing Act and the executive orders has given 
the Secretary of the Interior tremendous power to control the 
disposal of agricultural land. Now a prospective entryman 
cannot enter any land until it is classified as chiefly 
valuable for agriculture and opened for entry under one or 
more of the agricultural disposal statutes. If the Secretary, 


or his representative, refuses to classify the land as 
chiefly valuable for agriculture, or even if he does not 
decide to dispose of it under the 1964 Sales Act, the pro- 
spective entryman is prevented from taking advantage of the 
agricultural land laws. 


Pursuant to the dictates of the 1964 Classification Act, 
the Secretary has promulgated criteria to be used by the 
Bureau of Land Management and the Department of the Interior 
in classifying land. Land is classified either on the 
Bureau's own initiative or when an applicant files a petition 
for classification. The courts have ruled that classifying 
land is a discretionary act of the Secretary and his judgment 
on such matters will be considered final as long as he does 
not act arbitrarily, capriciously or in excess of his authority. 
The courts have also said that through the use of his classi- 
fication authority the Secretary can prevent people from 
making “serip" or "in Lieu" selections or Indian allotment 
entries on lands he has not classified as suitable for such 
entries, What all this means as a practical matter is that 
the Secretary can determine whether the agricultural land 
laws will be available for use in any particular area. He, 
and not Congress, is the arbiter of whether any more home- 
stead, desert land or Indian allotment entries will be 
permitted, 


As might be expected, the classification decisions of the 
Bureau of Land Management and of the Secretary have been 
criticized by many would be entrymen and the wisdom of granting 
80 much power to the Secretary has been questioned. Some of 
the most frequent complaints are that the Secretary has used 
his classification authority as a means of determining water 
rights and that he has placed too much emphasis ‘on demonstra- 
ting economic feasibility before classifying land as suitable 
for agriculture, 


While the authority to classify land given to the 
Secretary by the Taylor Grazing Act 1s permanent, the 1964 
Classification and Multiple Use Act and Public Land Sales 
Act are scheduled to expire with the completion of the 
Commission's work, This fact alone dictates that some con- 
Sideration be given to the question of how extensive the 
Secretary's classification authority should be in the future. 


State Disposal Laws and Certain Federal Leasing Practices 


In order to permit some comparison of different ways of 
managing and disposing of agricultural lands than that pro- 
vided for in the homestead, desert land and allotment laws, 

a limited examination was made of the laws of the eleven 
western states and of the procedures followed by various 
Federal agencies. This review revealed that generally the 
States dispose of agriculture land through competitive bidding 
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at not less than the appraised price. This is the same 
procedure provided for in the Public Land Sales Act of 1964 
for disposing of Federal land classified as chiefly valuable 
for agriculture. The states do not tend to have any acreage 
limitation policies. Anyone can bid at the sales regardless 
of how much land he owns or has previously acquired from the 
state. In short, the state's disposal laws are oriented 
towards raising revenue and getting a full return from the 
land, 


The review of Federal leasing policies showed a variety 
of procedures are followed, but certain features are common 
to most agencies' practices. They all tend to lease land or 
grant special use permits at rentals or fees commensurate 
with what is being charged for similar land in the area, Some 
agencies prefer competitive bidding while others tend to favor 
negotiated arrangements. Most of the agencies make no dis- 
tinction between individuals and corporations in eligibility 
for leases or permits, This is a distinct difference from 
the eligibility requirements for homesteading or desert land 
entries, The Federal agencies generally put terms and con- 
ditions in their leases or permits covering such things as 
the kind of crops to be raised, crop rotation policies, and 
the soil conservation practices to be followed. Most agencies 
prohibit the raising of price supported surplus crops. One 
agency, the Bureau of Sport Fisheries and Wildlife, favors 
crop sharing agreements, as opposed to cash leases because it 
needs part of the crop for food for wildlife. 


Perhaps the two most significant features of these 
Federal leasing and permit policies are that the Government 
tries to get full value for the use of its land and that 
most agencies will grant permits or lease to corporations, 
partnerships and associations as well as to individuals. 


Problems and Alternatives 


The analysis of the existing legal system indicated 
that there are problems involving the agricultural land laws, 
There are two principal reasons for these problems, The 
first is that the supply of Federal land suitable for agri- 
culture has dwindled to the point where it is almost non- 
existent in many areas. The second is that some of the 
provisions of the agricultural land laws are not adaptable 
to modern agricultural economics and practices, As a result 
of these two factors, it may be that the homestead, desert 
land and Indian allotment laws are obsolete and should be 
‘repealed, This is one alternative to the existing system 
of laws that has been suggested. 


In order to evaluate this and other alternatives, con- 


sideration should be given to the major problems that have 
arisen under the existing laws and policies. In considering 
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these problems the following questions should be kept in 
mind: 


1. What land should be disposed of for agricultural 
purposes? Who should classify the land and what 
criteria should be used? 


2. How should the Government dispose of the land? 
By sale through competitive bidding, free or 
low cost grants, long term leases or some 
other method? 


3. Who should be eligible to acquire the land? 
Individuals only, or groups, corporations, 
partnerships and associations? Should present 
land ownership or other forms of wealth be a 
determining factor? 


4, Should there be any acreage limitations on 
the amount of land that can be acquired? 


5. Should any conditions be attached to the 
land such as cultivation and residence 
requirements? 


Classification Problems 


The classification laws and procedures present several 
problems for consideration; The Classification and Multiple 
Use and Public Land Sales Acts of 1964 are interim measures 
which will expire about the time the Commission completes its 
work. Unless they are made permanent or Congress makes clear 
the effect of their expiration, there will probably be serious 
disputes about the Secretary of the Interior's classification 
authority thereafter. One alternative is to make these laws 
permanent and thereby avoid such a problem. This would continue 
in existence the Secretary's extensive classification authority. 
Another alternative, if it is felt the Secretary's authority 
ought to be curbed, would be to make these laws permanent but 
with modifications restricting his classification power. 


Problems in Determining How to Dispose of the Land 


The method to be used in disposing of agricultural land 

is a second problem area. Once land is classified as chiefly 
valuable for agriculture it may be opened for homestead, 
desert land or allotment entries or the Secretary may elect 

to dispose of it by sale through competitive bidding. In 
fact, the Public Land Sales Act of 1964 directs the Secretary 
to dispose of land classified for agriculture to qualified 
governmental agencies at the appraised fair market value or 

to qualified individuals through competitive bidding at not 
less than the appraised fair market value. While the language 
of this act appears to be mandatory, the Secretary has not 

as yet construed it that way and has continued to approve some 
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homestead, desert land and allotment entries and patents 
since 1964, But the conflict between the philosophy of 
getting a full return for the Government's land, as expressed 
in the 1964 Sales Act, and that of granting free or low cost 
land as embodied in the homestead, desert land and allotment 
laws should be resolved. Repealing the older laws is one 
alternative for solving this problem. Others are also sug- 
gested in the study. They include changing the older laws to 
charge entrymen more for their land than is now done. Of 
course another alternative to this problem would be to do 
nothing. The 1964 Sales Act is due to expire six months 
after the Commission submits its final report to Congress 

and if it is not extended or made permanent the conflict 
between it and the older laws will end. Whether this is de- 
sirable 1s something to be considered. 


Problems in Eligibility for Entries 


A third area of problems involves the eligibility 
requirements for making agricultural entries. Only indivi- 
duals are allowed to make entries. No entries can be made 
by groups or corporations, nor can entries be assigned or 
conveyed to anyone not eligible to be an entryman. These 
restrictions are causing problems for desert land entrymen. 
Very often the only feasible way to reclaim land is for a 
group of entrymen to construct irrigation works that will 
serve several entries. In making agreements for financing 
and constructing such joint facilities great care must be 
exercised to be sure the agreement will not be construed as 
an unpermitted assignment or mortgage. 


Whether the restrictions against group entries and 
assignments need be as stringent as they are is open to 
question. An alternative to the present system would be to 
allow groups and corporations to make entries. In considering 
this alternative, cognizance should be taken of the 1964 
Public Land Sales Act which provides for sales of agricultural 
land to "qualified individuals". This term is defined in that 
act to include partnerships, associations and corporations. 
Thus, if the Secretary opens agricultural land to sale, 
corporations are eligible to acquire it, but if he opens it 
for disposal under the homestead or desert land laws they 
eannot. 


Acreage Limitation Problems 


The acreage limitation provisions in the existing laws 
have not been changed for many years. Generally, economic 
farm units can no longer be established with only the acreage 
permitted under these laws. South Dakota State University, 
in doing the resources portion of this study, has collected 
data on the number of acres needed in various parts of the 
country for economic farm units. These data should be used 


SF aos 


in determining what adjustments should be made in the 

present limitations, ne way to adjust the limitations 

is simply to revise the present numbers upward, Another 

alternative, which provides more flexibility, is to permit 

hea limitations depending upon the characteristics of 
e area, 


Problems in Meeting Final Proof Requirements 


The homestead cultivation requirements of one-sixteenth 
of the area the second year after entry and one-eighth the 
third year may be antiquated, The fact that the homesteader 
must establish a residence on his entry but the desert land 
entryman need not do so seems to be an inconsistency, 

Another source of problems involves the entire matter of 
assigning, mortgaging and leasing of desert land entries 
and the hiring of third parties to perform the annual expen- 
diture and reclamation requirements. Several alternatives 
to the present requirements are suggested. One is to require 
the entryman to get the entire entry under cultivation 
relatively soon after entry. Another alternative is to clarify 
the regulations so that entrymen will know exactly what terms 
they can safely include in contracts involving their entries 
without fear of having the agreements construed as unpermitted 
wade el he or conveyances which would cause a forfeiture of 

e entry. 


These are the most important problems discovered in 
examining the present laws and practices. The alternatives 
were developed from a review of proposed legislation and 
material and suggestions given to the Commission. The problems 
and alternatives are presented for the Commission's consider- 
ation, with no recommendations or conclusions being given in 
this report, 
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INTRODUCTION 
A. Preface 
In 1964 Congress decided that: 


Because the public land laws of the 
United States have developed over a long 
period of years through a series of Acts 
of Congress which are not fully correlated 
with each other and because those laws, or 
some of them, may be inadequate to meet the 
current and future needs of the American 
people and because administration of the 
public lands and the laws relating thereto 
has been divided among several agencies of 
the Federal Government, it is necessary to 
have a comprehensive review of those laws 
and the rules and regulations promulgated 
thereunder and to determine whether and to 
what extent revision thereof are necessary. 1/ 


To carry out this review, Congress established the Public 
Land Law Review Commission and directed it to (1) study the 
laws and regulations governing the public lands, (2) review 
the policies and practices of the various Federal Agencies 
having jurisdiction over such lands, (3) compile data on the 
demands being made on such lands and (4) recommend such changes 
in the laws, regulations, policies and practices as the Com- 
mission determines necessary to enable the general public to 
obtain the maximum benefit from the public lands. 2/ 


This is the legal portion of one of a series of studies 
designed to provide a basis for carrying out the statutory 
directive that the Commission shall make such recommendations 
to the President and the Congress. This study deals with the 
laws and policies relating to intensive agricultural use of 


public lands. 
B. Subject of the Study 


For the purposes of this study, intensive agriculture has 
been defined by the Commission as "the production of crops other 
than range forage, including small grain and hay." The lands 
to ‘be covered in this study may be generally described as those 
public lands outside of Alaska which are subject to disposal 
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1 Act of Sept. 19, 1964, Pub. L. No. 88-606, sec. 2, 78 Stat. 
v 983 (codified as amended at 43.0.S.C. sec. 2392 o{1964)). 


2/. Act of Sept. 19, 1964, Pub. L. No. 88-606, sece. 1, 4, 78 
—  gtat. 983 (codified as amended at 43 U.S.C. sec. 1391, 
1394 (1964)). 


or use for agricultural purposes. 3/ 


Over the past two hundred years Congress has enacted a 
number of statutes designed to encourage the development of 
public lands for agricultural purposes. These include the 
homestead, desert land, Indian allotment and reclamation laws 
and related acts pertaining to the disposal of agricultura- 
lands. These laws, which comprise the major part of this 
study, liffer from most of the other disposal statutes in that 
settlement end cultivation of the land are generally required 
in order for a patent to be issued. Also, all of these laws 
contain limitations upon the quantity of land an individual 
can obtain from the Federal Government. 


While these laws were once used extensively and have 
resulted in the transfer of over 270,000,000 acres of agri- 
cultural land to private ownership, today very few new entries 
are being made and only a small number of patents are being 
issued under their provisions. In 1967 there were two origi- 
nal homestead entries made outside of Alaska. The number of 
final homestead entries approved was only 196 involving © . 
23,405 acres, with all but 41 entries and 5,022 acres being in 
Alaska. The present activity under the desert land law is not 
much greater. In 1967 some 124% final desert land entries were 
approved involving just over 30,000 acres of land. And the 
granting of Indian allotments outside reservations virtually 
ceased with only 3 allotments for a total of 480 acres being 
approved in that same year. 4/ These figures contrast with 
those during the peak years of homesteading activity, which 


3/ More precisely, the statute establishing the Commission 
describes the lands to be covered in Commission studies as: 
"(a) the public domain of the United States, (b) reservations, 
other than Indian reservations, created from the public domain, 
(c) lands permanently or temporarily withdrawn, reserved, or 
withheld from private appropriation and disposal under the pub- 
lic land laws, including the mining laws, (d) outstanding in- 
terests of the United States in lands patented, conveyed in fee 
or otherwise, under the public land laws, (e) national forests, 
(f) wildlife refuges and ranges, and (g) the surface and sub- 
surface resources of all such lands, including the disposition 
or restriction on dispositionof the mineral resources in lands 
defined by appropriate statutes, treaty, or judicial determi- 
nation as being under the control of the United States in the 
Outer Continental Shelf." 4% U.S.C. Par. 1400 (1964). 


4/ Bureau of Land Management, Dept. of the Interior, Public 
Land Statistics: 1967, Table 15, at 43, Table 17, at 50, 
Table 20, at 52, Table 22, at 53; See Appendix A, Tables 1 
and 2, p. A-l. 
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occurred prior to World War I. In two of those years the number 
of original entries exceeded 98,000 and in 1913 more than 59,000 
final entries involving in excess of 10,000,000 acres were 
approved. 5/ 


Since 1935 all of the public domain lands outside Alaska have 
been withdrawn from entry under the settlement laws either by 
Executive order or by inclusion in grazing districts established 
pursuant to the Taylor Grazing Act. 6/ Today, before any public 
domain lands can be entered under any of the laws discussed in 
this study, they must first be classified pursuant to the Taylor 
Grazing Act and the Classification and Multiple Use Act of 
September 19, 1964, 7/ as being chiefly valuable for agricul- 
tural use. Because of this requirement, a review of the 
classification laws and regulations insofar as they affect the 
disposal of land for agricultural purposes is included as a part 
of this study. 


This study also briefly reviews the laws, regulations and 
practices of various Federal agencies that lease or grant permits 
for the use of public lands for agricultural purposes. Addition- 
ally, in the appendices there is a limited discussion of the laws 
and policies of the 11 western states of Arizona, California, 
Colorado, Idaho, Montana, Nevada, New Mexico, Oregon, Utah, 
Washington and Wyoming relating to the disposal or use of state 
owned land for intensive agriculture. 


C. Description of the Study 


The objectives of this legal portion of the intensive agri- 
culture study are threefold. The first is to provide the Public 
Land Law Review Commission with a complete description of the 
existing system of laws, regulations, policies and practices 
governing the disposal or use under lease or permit of the public 
lands for intensive agriculture. The second objective is to iden- 
tify the problem areas or matters, such as the possible present 
or rapidly approaching obsolescence of these laws as indicated 
by their infrequent use, which warrant the particular considera- 
tion of the Commission. The third objective is to list and 
analyze possible changes in the existing laws and policies or 
alternatives to them. 


The description of the existing-system is covered in the first 
part of the study. It begins with a consideration of the general 
homestead law which is the oldest of the agricultural disposal 
statutes. This is followed in turn by chapters covering special 
homestead laws, desert land entries, Indian allotments, 


5/ See Appendix A. Table 1, p. A=2. 


6/ Act of June 28, 1934, «ch. 865) ‘sea ,.°48 Stat. 1269. (codified 


as amended at 43 U.S.C. sec. 315 (1964)). 


7/ 78 Stat. 986-88, Pub. L. No. 88-607, secs. 1-8 (codified at 
~ 43 U.S.C. secs. 1411-1418 (1964)). 


acreage limitations and the classification laws. In the second 
part of this study the use of Federal lands for agricultural 
purposes through leases and permits is discussed, and a compara- 
tive review of laws providing for the disposal or lease of 
agricultural lands by various states is presented. The method 
followed in these two parts is to review not only the statutes 
involved but the relevant court and administrative decisions 
and legal opinions. The administration of these laws, includ- 
ing delegations of authority, as reflected in Executive orders 
and directives, and agency regulations, manuals, directives and 
declarations of policy, is also examined. 


It should be emphasized that the subject of these parts of 
the study is the present system of laws. It is not intended 
to be a historical study. Occasionally where it was necessary 
for full understanding, some history is presented. 


But no attempt is made to describe in detail the historical 
events which led to the enactment of the laws or the promulga- 
tion of the regulations. The history of the public land laws 
on doh Agta covered in another study published by the Commis- 
sion. 


In the third and last part of the study, the problem areas 
disclosed by the examination of the existing legal system are 
discussed. The issues and factors involved and their effect are 
described. The research disclosed some areas that would be 
potential problems if the agricultural land laws were used as 
extensively today as they have, been in the past, but most of 
those types of problems were considered to be irrelevant to 
today's situation. Only those problems and matters which appear 
to warrant the consideration of the Commission are presented. 


In the last part of the study possible alternatives for 
solving some of the present problems are also set forth. These 
alternatives have been developed as a result of the review of 
the existing legal system and from information obtained from 
sources such as bills introduced in Congress and legislation 
proposed by Federal agencies and reputable nongovernment sources. 
The objectives of each alternative are set forth along with a 
discussion of the probable advantages and disadvantages of the 
alternative. There is no evaluation of the relative merits of 
the various alternatives, nor are any recommendations for 
specific action made. These are left to the Commission's 
discretion. 


8/ P. Gates & R. Swenson, History of Public Land Law Develop- 
ment (1968). 
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PART I 


REVIEW AND ANALYSIS OF THE EXISTING 
SYSTEM OF LAWS AND POLICIES 
FOR THE DISPOSAL OF AGRICULTURAL 


LANDS FOR INTENSIVE AGRICULTURAL PURPOSES 


CHAPTER I 


THE HOMESTEADING OF PUBLIC LANDS 
UNDER THE GENERAL HOMESTEAD LAWS 


A. Introduction 


On May 20, 1862, President Lincoln signed the homestead 
bill 1/into law, thus culminating over 40 years of effort on 
the part of many to provide free land to homesteaders rather 
then requiring them to pay for the land as provided for in 
the earlier preemption statutes. The Homestead Act permitted 
an entryman to enter up to 160 acres. This was not the first 
homestead bill to reach a President's desk. In 1860 President 
Buchanan vetoed a similar act on the theory that the law pro- 
vided for an unconstitutional gift of a public asset. But the 
next Congress was determined that a homestead measure should 
become law and its bill was approved by the new President. 


The original homestead law went into operation on 
January 1, 1863. Since that date over 1,600,000 persons 
have homesteaded over 270,000,000 acres of public land. The 
greatest activity occurred between the years 1886 and 1925 
when an average of over 20,000 entries a year were approved. 
Since that time the activity has steadily declined until in 
1967 less than 50 final entries were approved outside of 
Alaska. 2/ 


There are many reasons, both physical and sociological, 
why the number of homestead entries has declined. But the 
most obvious is that virtually all of the prime agricultural 
land was settled years ago. Practically all of the available 
land still held in public ownership lies in the western desert 
regions which are arid or semiarid in nature and which do not 
easily lend themselves to successful agriculture. 


The homestead laws have been amended numerous times since 
1862 as the nature of the lands available for entry has changed. 
In 1904, the so-called Kinkaid Act 3/ was passed specifically 
for the semiarid regions in western Nebraska. That act recog-— 
nized a localized situation where the sandy hills and dry cli- 
mate made less than 640 acres of land an uneconomic farm unit. 
In 1909 the Enlarged Homestead Act /4 was passed to allow entry 


1/ Act of May 20, 1862, ch. 75, 12 Stat. 392. 
2/ See Appendix A, Tables 1 & 2, p. A-l. 


3/ Act of April 28, 1904, ch. 1801, secs. 1-3, 33 Stat. 547, 
548 (codified as amended at 43 U.S.C. secs, 224 (1964)). 


4/ Act of Feb. 19, 1909, ch. 160, secs. 1-6, 35 Stat. 649 
codified as amended at 43 U.S.C. sec. 218 (1964)). 


of up to 320 acres in the arid and semieriu regions of the 
West. Once again the purpose of this act was to recognize 
that 160 acres of arid land was not an economic farm unit. 


Probably the most significant revision of the original] 
homestead enactment was the adoption of the 3 year homesteud 
act in 1912. 5/ This legislation amended the law to allow 
homesteaders to make final application for title in 3 rather 
then 5 years. It also permitted them to obtain title after 
seven months' residence each year for three years, or a total 
of 21 months, instead of the 30 months required by the original 
ect. This was a particularly important amendment as 
homesteading was seemingly on the wane and less adaptable to 
the remaining lands. The new procedure was more attractive 
to settlers than the earlier, less flexible law, and tenm- 
porarily renewed interest in homesteading. 


Still another amendment to the homestead laws was the 
Stock Raising Homestead Act adopted in 1916 which permits 
entry of up to 640 acres of grazing land. 6/ While this 
study deals only with laws pertaining to intensive agricul-. 
ture which has been defined for the purposes of this study 
as "the production of crops other than range forage, including 
small grain and hay", the Stock Raising Homestead Act is 
mentioned to show another instance where Congress changed the 
acreage limitation provisions for a particular purpose. 


This and the next chapter deal with each of the various 
types of homesteads permitted under present law, and discuss 
the substantive and procedural steps which must be taken in 
order to obtain title to the entered land. In-this chapter 
the general homestead laws and procedures will be covered. 
Chapter 2 covers special homestead laws which modify or 
supplement the general laws. The present homestead laws, both 
general and special, are codified in Chapter 7 of Title 43 
of the United States Code (Sections 161 through 302) and 
unless otherwise noted all citations in Chapters 1 and 2 
refer to Title 43, 


B. Lands Subject to Entry 


The homestead laws contain only a few general provisions 
designating the land which are subject to entry. However, 
section 7 of the Taylor Grazing Act 7/ and the Classification 


5/ Act of June 6, 1912, ch. 153, 37 Stat. 123 (codified at 
43 U.S.C. secs. 164, 169 and amending sec. 218). 


6/ Act of Dec. 29, 1916, ch. 9, secs. 1-11, 39 Stat. 862 
codified as amended at 43 U.S.C. sec. 291-301 (1964)). 


?/ 43.U.S.C. sec. 315f (1964). 


and Multiple Use Act of 1964 8/ require land to be classified 
before it can be opened to entry for homesteading and most 
other purposes. These classification laws and their effect 
on homestead entries are discussed in Chapter 6. The purpose 
of this chapter is to discuss the homestead laws and regula- 
tions as they apply to land that has already been classified 
as open to entry by homesteaders. 


Section 161 states the general proposition that ent 
may be made upon 160 acres or less of "unappropriated hs ic 
lands." This section, except as limited by other sections 
specifically excluding certain lands from entry, describes 
the lands subject to entry for homestead purposes. The land 
must be "unappropriated" and "public". 


1. What Are "Public Lands"? 


For purposes of homesteading, unsurveyed -lands are not 
public lands 9/ even though they may be considered "public", 
when that term is used to distinguish public from private 
lands 10/ Until the lands are surveyed, a formal application 
for entry may not be filed. 11/ As of the year 1967, there 
were slightly over 100,000,000 acres of unsurveyed lands in 
the United States excluding Alaska. i2/ Therefore, ent 
pursuant to the provisions of section 161 would not be allowed 
on these lands until a survey is completed. Even if it were 
already surveyed, a considerable portion of these 100,000,000 
acres probably could not be used for agricultural purposes, 
because much of it has been withdrawn or reserved for forest 
purposes or as isolated mountainous land and inaccessible. 


Section 141 states that: 


The President may, at any time in his 
discretion, temporarily withdraw from settle- 
ment, location, sale, or entry any of the 
public lands of the United States, including 
Alaska, and reserve the same for water-power 
sites, irrigation, classification of lands, 
or other public purposes to be specified in 
the orders of withdrawals, and such with- 
drawals or reservations shall remain in force 
until revoked by him or by an Act of Congress. 13/ 


B7 G3 U.5.0. secs. 1411-1418 (1964). 


9/ Douglass v. Rhodes, 280 F. 230 (E.D. Ark. 1922). 


10/ Gauthier v. Morrison, 232 U.S. 452 (1914). 
11/ Douglass v. Rhodes, 280 F. 230 (E.D. Ark. 1922). 
12/ Bureau of Land Management, Dept. of the Interior, Public 


and Statistics: 1967, Table 72, at 126. 


13/ Act of June 25, 1910, ch. 421, sec. 1, 36 Stat. 846 (codi- 
le up 


dat 43 U.8.C. sec. 141 (1964) 


= 


By virtue of this provision, the term public lands, as used 
in section 161, does not include land withdrawn by the govern- 
ment for national perk, national forest, or other public 
purposes. 14/ 

What Are "Unevpropriated Lands"? 


oe 


Assuming *he land is found to be public, the question 
arises as tc whether it is unappropriated. The cases have 
held that if land is occupied by another party under a claim 
of title or right, it is appropriated and an entry may not 
be made even if the claim of title or right is invalid. 15/ 
This doctrine, however, is limited to entries made under 
claim of right or color of title. It does not apply to mere 
naked trepassers, and entry may be made even if -an occupant 
is presently on the land. 16/ 


4. The Effects of Minersls on the Availability of Lands for 
nomesteading. 

As a generel rule, land that has been found to be un- 
appropriated and public is available for immediate entry. 
However, this general rule is subject to several statutory 
exceptions. One of the most important exceptions is set 
forth in section 201, which states that mineral lands shall 
not be subject to entry or settlement upon showing that the 
Tand involved is more valuable for mineral than agricultural 
purposes if the shoving is made at any time before final 
proof and payment are made. 17/ However, the absoJute pro- 
hibitation of section 201 is modified by 30 U.S.G. Par. 121 
(1964). This latter section provides in part: 


Lands withdrawn or classified as phos- 
phate, nitrate, potash, oil, gas or as- 
nhaltic minerals, or which are valuable for 
thase 2posits, shall be subject to... 
entry, .. . if otherwise available, under 
the nonmineral land laws of the United States, 
whenever such... entry, . - - shall be 
made with a view of obtaining . .. title 
with a reservation to the United States of 
the deposits on account of which the lands 
were withdrawn or.classified or reported as 
valuable, together with the right to pros- 
pect for, mine, and remove the same. 


‘T47 United States v. Payne, 8 F. 88% (W.D. Ark. 1881); United 
States v. Minnesota, 270 U.S. 181 (1926). 


15/ Lyle v. Patterson, 228 U.S. 211 (1913); Emblen v. Lincoln 
Land Co., 184 U.S. 660 (1902); Dockendorf v. Bassett, 160 F. 
543 (C.C.N.D. Iowa 1908); Tidwell v. Chiracahua Cattle Co., 

5 Ariz. 352, 53 P. 192 (1898). 


16/ Dennis v. Jean, 4-20899 (Interior Dec., July 24, 1947). 


1 Bay v. Oklahoma Southern Gas, Oil and Min. Co., 13 Ok. 
BG 79. Ps 936. (1903). 


Thus, today, certain mineral lands may be entered to the same 
extent as nonmineral lands if the entryman is willing to con- 
sent to the United States reserving title to the minerals. 


Section 201 still applies when the minerals located on 
the land are not those mentioned in the previous paragraph. 
For this reason, or in order to ‘determine if the entryman is 
to receive the entire fee or one subject to a reservation, 
it is important to determine whether the property to be en- 
tered is mineral land. The term minerals refers to mineable 
substances which have a particular property or characteristics 
giving them special value. Under this definition, deposits 
of sand and gravel do not render lands otherwise subject to 
entry mineral lands. 18/ The primary criterion is whether 
at the time of issuance of the patent the land is more valuable 
for mineral use than for agricultural use. As indicated 
by one Department of the Interior decision, to exclude lands 
from entry on account of sandstone deposits, it must appear 
that the land is more valuable for the stone than for agri- 
culture. 19/ 


Reasonable hope and expectation that minerals will be 
found, notwithstanding long periods of unsuccessful pros— 
pecting, is insufficient to defeat a public land grant. 

The test is whether at the time patent was issued the land 

was known to be valuable for minerals. 20/ One who has made 

a homestead entry may be divested if, at any time before a 
patent is issued, the land is found to be more valuable for 
minerals then for agricultural purposes. 21/ However, in 

the absence of fraud, a determination subsequent to the 
issuance of a patent that the land contains valuable mineral 
deposits cannot affect the title obtained by the patentee. coy 


18/ The headnote in Zimmerman v. Brunson, 59 L.D. 410 (1910), 
states: "Deposits of gravel and sand, suitable for mixing with 
cement for concrete construction, but having no peculiar prop- 
erty or characteristic giving them special value, and deriving 
their chief value from proximity to a town, do not render the 
land in which they are found mineral in character within the 
meaning of the mining laws, or bar entry under the homestead 
laws, notwithstanding the land may be more valuable on ac- 
count of such deposits than for agricultural purposes." 

See also Conlin v. Kelly, 12 L.D. 1 (1891). 


19/ Long v. Isaksen, 23 L.D. 353 (1896). 


20/ United States v. Central Pacific Ry., 52 F 2d 703 (N.D. 
al. 1928). 


2l/_ Bay v. Oklahoma Southern Gas, Oil & Min. Co., 13 Okl. 425, 
73 P. 936 (1903). . 


22/ Colorado Coal & Iron Co. v. United States, 123 U.S. 307 (1887° 


If the nonmineral agricultural entry is made on land 
which may contain valuable deposits of the minerals listed 
in 30 U.S.C. sec. 121 (phosphote, nitrate, potash, oil, gas, or 
asphaltic minerals) the regulations of the Department of the 
Interior 23/ establish procedures to determine if the patent 
should be made subject to @ reservation, If the land has 
been designated mineral in nature prior to an entry, a quali- 
fied entryman may present an application to enter the land 
with a view to obtaining a patent either subject to or with- 
out*reservation. 24/ All such applications to enter must have 
stamped or printed on their face that they are made subject 
to the provisions of 30 U.S.C. sec. 121.25/ If the entryman 
desires to take the land free ot mineral reservations, the 
purden of proof is upon him to show that the land has been 
erroneously designated as minerel land. 26/ A withdrawal 
or classification will be deemed prima facie evidence that 
the land is mineral in character. 2 If the application 
for reclassification of the lands is disapproved, the appli- 
cant may file an application to enter the land in accordance 
with and subject to the mineral reservations. 28/ 


Since, as noted above, land can be classified as mineral 
in nature even after entry but prior to final proof, persons 
who have entered lands which are subsequently withdrawn or 
classified as valuable for mineral deposits are allowed 
the same privilege of showing, at any time before final proof, 
that the lands are in fact nonmineral in character. 29/ 


With reference to oil and gas deposits, if land embraced 
in a nonmineral entry on which final proof has not been sub- 
mitted is located in an area in which the Geological Survey 
reports valuable deposits of oil and gas may occur due to 
the absence of reliable evidence that the land is affected 
by geological structures unfavorable to oil and gas accumu- 
lation, the entryman must make a positive showing that the 
lands are nonmineral in character or any patent issued will 
be impressed with a reservation of oil and gas to the United 
States. 30/ This regulation, which does not appear to have 


23/ 43 .C.F.R. sec, 2023.4=3 (1968). 


24/ 30 U.S.C, sec. 122 (1964); 43C.RR. secs. 2023.4-3(d)(1)(i), 
23.4=3(d)(1)(ii) (1968). 
2 


43 C.F.R. sec. 2023.4-3(b) (1968). 

43 C.F.R. sec, 2023,4-3(e)(1) (1968). 

43 O.F.R. sec. 2023.4-3(e)(2) (1968). 

43 O.F.R. sec, 2023.4-3(d)(1)(v) (1968). 
43 C,F.R. sec, 2023,4-3(4)(2)(1) (1968). 
43 C.F.R. sec. 2023.4-% (c)(1) (1968). 
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any express basis in the statutes, other than that found in 
section 1201, 31/ places a heavy burden on the entryman. Even 
though the land has not been classified as mineral, if the 
Geological Survey finds an absence of evidence of conditions 
unfavorable to o11 and gas, the entryman must go forward and 
prove no such minerals exist. Once again, however, after the 
entryman has submitted final proof, a subsequent Geological 
Survey report showing the land to be valuable for minerals 
will not be relied upon as a basis for a mineral reservation 
in the patent unless the government is prepared to assume the 
burden of showing, prima facie, that the land was known to be 
of a mineral character at the date of acceptable final proof .32/ 


4, Miscellaneous Statutes Opening Lands to Entry 


While the statutes regarding minerals generally are re- 
strictive in nature, there are several other statutory provi- 
sions which specifically open certain lands to entry. These 
are contained in the following sections of Title 43: 


1, Section 202 provides that relinquished home- 
stead entries become available for entry by another party 
automatically without further action on the part of the Secre- 
tary of the Interior, 33/ 


2. Section 203 extends the provisions of the home- 
stead laws to the lands included within the limits of the 
former Ute Indian Reservation in Colorado. 


3. Section 207 opens for disposition all agricul- 
tural lands embraced within military reservations in the 
State of Nevada which have been placed under the control of 
the Secretary of the Interior. 


3y/ Section 1201 43 U.S.C. sec. 1201 (1964) provides: "The 
ecretary of the Interior, or such officer as he may designate, 
is authorized to enforce and carry into execution, but appro- 
priate regulations, every part of the provisions of this 

title not otherwise specifically provided for." This ‘authority 
has been used by the Secretary as the basis for regulations 
promulgated by him and is cited in 43 C.F.R. Subpart 2023 as 
one of the authorities for this particular regulation, 


32/ 43 C.F.R. sec. 2023.4-3(c)(2) (1968). 


33/ This is subject to the qualification that the land 
would still be subject to the Secretary's classification 
authority. Therefore, if the land were classified as 
unsuitable for homesteading it would no longer beavailable 
for such an entry. Classification is covered more fully 
in Chapter 6. 
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4, Section 208 opens all unreserved public lands 
within the former Columia or Moses Reserve in the State of 
Washington. 


5. Section 209 extends the public land laws to 
the lands in that part of the Red River between the median 
line and the south bank of the river in Oklahoma, between 
the 98th meridian and the east boundary of the territory es- 
tablished as Greer County by the Act of May 4, 1896. 


The effect of these laws is to open for entry lands 
that would otherwise be considered appropriated or withdrawn 
for a particular use. 


C. Qualifications of Entrymen 


The basic statutory requirements for entrymen are set 
forth in section 161, which provides in part: 


Every person who is the head of a family, 
or who has arrived at the age of twenty-one 
years, and is a citizen of the United States, 
or who has filed his declaration of intention 
to become such, as required by the naturali- 
zation laws, shall be entitled to enter one- 
quarter section, or less quantity, of unappro- 
priated public lands, to be located in a body 
in conformity to the legal subdivisions of the 
public lands; but no person who is the propri- 
etor of more than one hundred and sixty acres 
of land in any State or Territory, shall ac- 
quire any right under the homestead law. 34/ 


It can be seen from the above quotation that there are 
two positive requirements which must be fulfilled before one 
may enter land under the homestead laws and one negative 
restriction. First, the entryman must be at least twenty-one 
years of age or the head of a family. Second, the entryman 
must be a citizen or an alien who has filed a declaration of 
intention to become a citizen, The negative restriction is 
that the entryman shall not own more than 160 acres of other 
land, While these requirements have been set forth fairly 
succinctly by Congress, problems of interpretation have 
arisen, primarily in defining what is a "head of a family," 
in determining the status of women, and in deciding what 
constitutes ownership of more than 160 acres. 


1. Who Qualifies_as a Head of a Family? 


The term "head of a family" is not defined by the Stat- 
utes or the regulations, but administrative decisions have 


34/ 43 U.S.C. sec. 161 (1964), 
Bros 


interpreted the term as one who contracts, supervises, and 
manages the affairs about the house, not necessarily the 
father or husband. 35/ 


In order to be the head of a family, it is not neces- 
sary that one be under a legal obligation to support the 
family. A moral duty, if carried out, is sufficient. For 
example, if the oldest daughter of physically disabled par- 
ents undertakes to support the parents and raise her three 
younger brothers and sisters, she is the head of a family 
under the provisions of the statute. 36/ 


One may become the head of a.family by virtue of adop- 
tion. In one case, a single woman about eighteen years of 
age adopted a ten year old boy under Kansas law. The Secre- 
tary held that the Department of the Interior would not 
question the validity of the decree and held that the adop- 
tion did create a head of a family situation. 37/ 


. A homestead entry made by a minor who is not the head of 
a family is void. However, the entry becomes valid when he 


-attains his majority prior to the inception of an adverse 


claim. 38/ 
2. The Rights of Women to Enter Land 


In setting forth the qualifications of entrymen, section 
161 makes no reference to sex or marital status. Clearly, an 
unmarried woman has the same rights as the unmarried male. 
But according to the regulations established by the Department 
of the Interior, 39/ a married woman may make entry only under 
one of the following circumstances: 


1. She has been actually deserted by her husband. 


4 2. Her husband is incapacitated by disease or 
otherwise from earning support for his family and the wife 
is really the head and main support of the family. 


3. The husband is confined in a penitentiary and 
she is actually the head of the family. 


35/ Henry Findley, A-22921 (Interior Dec., Nov. 30, 1942). 
36/ Kelly v. Hastings and Dakota Ry., 30 L.D. 306 (1900). 


37/ Newell v. Petefish, 20 L.D. 233, 235 (1895). But, see 

Henry Findley, A-22921, (Interior Dec. November 305-1942) 7_ 

where a minor son adopted a child but continued to live with 
and be under the control of his father. The Secretary held 

that the son was not a head of a family for purposes of the 

homestead law. 

38/ James F. Bright, 6 L.D. 602 (1888); Dillard v. Hurd 46 
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39/ 43 C.F.R. sec. 2211.0-6(c) (1968). 
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4. The married woman is the heir of a settler or 
contestant who dies before making entry. 7 


The statutory basis for denying a married woman the 
right to make an entry unless she falls into one of these 
categories is unclear, Section 161 provides no basis for 
such restrictions. Section 166, adopted in 1680, is the only 
Statute which seems to imply that a married woman may not 


make entry. The second paragraph of this section states in 
part: 


Where an unmarried woman who has hereto- 
fore settled, or may hereafter settle, upon 
a tract of public land, improved, established, 
and maintained a bona fide residence thereon, 
with the intention of lg Gad ier ab the same 
for a home, subject to the homestead law, and 
has married, or shall thereafter marry, before 
making entry of said land, or before making ap- 
plication to enter said land, she shall not on 
account of her marriage forfeit her right to make 
entry and receive patent for the land... . 40 


The authors of this provision must have felt that in its 

absence a married woman would not have had the right to con- 

vert her settlement into a homestead entry. Certainly it 

would be unusual for a wife to file an application for the ) 
family. However, other than this oblique reference, there 

is nothing in the statutes which would make such an entry in- 
valid, providing the other requirements are fulfilled. 


Over the years several married women have attempted to 
make entries. Their efforts have uniformly met with failure. 


The case of Case v. Kupferschmidt, 41/ contains the follow- 
ing rationale for the rule: FES 


The homestead law requires the establishment and 

maintenance of a home upon the land entered to the 

exclusion of one elsewhere, and therefore contem- 
; plates that a homestead entry shall pen’ be made 

one who is free to choose his domicile or place 

of residence. By her marriage Miss Case elected 

to make her husband's domicile her domicile. 

He then became the head of the family and en- 

titled to choose the place of their joint resi- 

dence, Since then she has not, in the absence of 

legal cause for separation, been free to se- 

lect or maintain a separate home or place of 

residence (citations omitted) and is there- 

fore not qualified to make entry under the 


407 43 U.S.C. sec. 166 (1964). 
41/ 30 L.D, 9 (1900) ) 
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homestead law. 42/ 


In the case of Rachel M, McKee, nol the attorney for a 
married women filed an argument with the Secretary of the 
Interior to show that section 161 has not at any time been 
properly construed by the Department of the Interior, The 
Secretary stated that the law, as interpreted, was in accor- 
dance with past practice and he could see no reason for set- 
ting it aside. 


The decisions have even cancelled an entry made by a 
married woman where she was obviously acting as the agent for 
the married couple end both husband and wife resided upon the 
land after entry. In the case of Martha 0. Murray, 44/ which 
involved such circumstances, the Secretary of e Interior 
said that the intent of the homestead law would have been 
realized but the monner in which Mrs. Murray proceeded varied 
from that prescribe’ by law, and therefore, he cancelled the 
entry. The Secretory did not state in what manner the entry 
was at varience with the law, or whet law he had in mind. 


3. The Effect of Ownership of Other Land 


Section 161 states that no person who is the owner of 
more than 160 acres within any state or territory shall | 
acquire any rights under the homestead laws. This provision 
has been interpreted to apply only to land owned at the time 
of entry, and the entryman is not disqualified from making 
final proof because, between the two events, he acquired 
more than 160 ecres of other land. 45/ 


An administrative decision has also held that one who 
acquires more than 160 acres of community property in a con- 
munity property state is not the proprietor of more than 160 
acres within the meaning of the homestead laws if his undi- § 
vided interest in such property does not exceed that amount. 46/ 


4, The Effect of Previous Entries 


Generally, only one entry may be made under section 161 
whether or not the entry is perfected and whether or not the 
maximum acreage is entered. However, in some circumstances 
a person who has abandoned his entry prior to final proof, is 
treated differently from one who has received a patent. Sec- 
42/ Id. at 10-11. 

43/ 2.L.D. lle (1883). 
Lan f PTD. 112 (1883). 


45/ West v. E. Rutledge Timber Co., 210 F. 189 (D. Idaho 
JO13), aff'd 221 F. 30 (9th Cir. 1915). 


46/ Thomes H, B. Glaspie, 53 I.D. 577 (1932). 
to 


tion 182 permits a second entry by one otherwise qualified, 
who has lost, forf2ited, or abandoned a previous entry, 
provided that: 


(S)uch applicant shall show to the satis- 
faction of the Secretary of the Interior 

that the prior entry or entries were made in 
good faith, were lost, forfeited or abandoned 
because of matters beyond his control, and 
that he has not speculated in his right nor 
committed fraud or attempted fraud in con- 
nection with such prior entry or entries. 47/ 


The burden of showing that the original entry was lost through 
no fault of the entryman is on the entryman requesting the 
second entry. 48/ Examples of excuses which will fulfill the 
requirements of section 182 include; 


1. Abandonment of the homestead entry because of 
the inability to make a living thereon, 49/ 


2. Loss of a prior commuted entry s0lely because, 
in reliance upon ambiguous departmental regulations, the 
entryman cultivated only one-sixteenth (instead of one-eighth) 
of his former entry in the third year of entry. 50/ 


3. Extreme susceptibility to poison ivy when the 
original entry was infested with the plant. 51/ 


Under no circumstance may a homesteader who relinquishes 
his first location and who is otherwise eligible to make a 
second entry establish any rights under his second entry un- 
til he files a formal relinquishment as to the first entry. 52/ 


47/43 U.S.C. sec. 182 (1964). 
tie yorer’ L, Douglass, A-30582 (Interior Dec., September 16, 


George L. Hollis, 56 I.D. 340 (1938). 
John Robert Claus, Richard H. Yoder, 60 I.D. 457 (1951). 
James J, Kubal, 25 L.D. 132 (1897). 
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Harold N. Aldrich, 73 I.D. 70 (1966) 
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The regulations 53/ require an applicant for a second 
entry to furnish the following facts upon which a determina- 
tion as to eligibility will be made: 


1. Date from which his first entry may be identi- 
fied, 


2. What examination of the land and what inquiries 
as to its character he made prior to filing his previous 
application for entry. 


3. Whether he established residence upon the tract 
and if so, how long he lived there and what cultivation he 
effected. 


4, What improvements he made upon the land. 


5. The date of abandonment and the reason therefor 
and whether he ever executed a relinquishment of the entry. 


6. What consideration, if any, he received for 
abandoning or relinquishing the entry; also, whether he sold 
the improvements on the tract, giving full details as to said 
sale, if any, including the date thereof and the consideration 
received, 


5. Special Statutory Provisions — 


The Homestead Act includes other provisions which define 
the rights of particular persons to make entry. For instance, 
section 183 waives the age requirement for wartime veterans 
and section 184 provides that no distinction shall be made 
in the construction or execution of the homestead laws on 
account of the race or color of the applicant. 


D. The Requirements for Applying for Entry 


Anyone desiring to make a homestead entry is required to 
file an application in the proper land office and pay a 
fee. These requirements are set forth in section 162 which 


reads: 


Any person applying to enter land under 
section 161 of this title shall first 

make and subscribe before the proper officer 
and file in the proper land office an affi- 
davit that he or she is the head of a family, 
or i8 over twenty-one years of age, and that 
such application is honestly and in good 
faith made for the purpose of actual settle- 
ment and cultivation, and not for the benefit 
of any other person, person, or corporation, 
and that he or she will faithfully and 
honestly endeavor to comply with all the 


requirements of laws as to settlement, residence, and 


537 43 C.F.R. sec. 2211.5 (1968) 
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cultivation necessary to acquire title 

to the land applied for; that he or she is not 
acting as agent for any person, corporation, 
or syndicate in making such entry, nor in 
collusion with any person, corporation, or 
syndicate to give them the benefit of the land 
entered, or any part thereof, or the timber 
thereon; that he or she does not apply to 
enter the same for the purpose of speculation 
but in good faith to obtain a home for himself, 
or herself, and that he or she has not directly 
or indirectly made, and will not make, 

any agreement or contract in any way or 
manner, with any person or persons, corpora- 
tion, or syndicate whatsoever, by which 

the title which he or she might acquire from 
the Government of the United States should 
inure, in whole or in part, to the benefit 

of any person, except himself, or herself, 

and upon filing such affidavit with the 
officer designated by the Secretary of the 
Interior on payment of $5 when the entry is 
of not more than eighty acres, and on the 
payment of $10 when the entry is for more 
than eighty acres, he or she shall there- 
upon be permitted to enter the amount of 

land specified. 54/ 


The requirements of section 162 have been repeated and 
somewhat elaborated upon in the regulations. Section 2211.1-2 
of the regulations states the general requirements for ap- 
plications. 55/ In addition to the express requirements of 


54/ 43 U.S.C. sec. 162 (1964). 


55/ 43 0.F.R. sec. 2211.1-2 (1968). "(a) General require- 
ments. Each application to enter and the statements 
accompanying it must recite all the facts necessary to show 
that the applicant is acquainted with the land; that 
the land is not, to the applicant's knowledge, either 
saline or mineral in character; that the applicant 
possesses all of the qualifications of a homestead 
entryman; that the application is honestly and in good 
faith made for the purpose of actual settlement and 
cultivation; and not for the benefit of any other person, 
persons, or corporations; that the applicant will faithfully 
and honestly endeavor to comply with the requirements of 
the law as to settlement, residence, and cultivation 
necessary to acquire title to the land applied for; that 
the applicant is not acting as the agent of any person, 
persons, corporation, or syndicate in making such entry, 
nor in collusion with any person, corporation, or syndi- 
cate to give them the benefit of the land entered or any 

note continued 
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the statute, section 2211.1-2, requi i 

; ) . ° quires the applicant to state 
he is acquainted with the land involved and that to the ap- 
plicant's knowledge, the land is not saline or mineral. 


The regulations also state: 


A person who desires to enter public lands 
must file an application together with a petition 
on forms approved by the Director. However, if 
the lands described in the application have been 
already classified and open to homestead entry 
under the provisions of this part, no petition 
is required. 56/ 


The application and affidavit referred to in section 162 
and in the regulations, is combined in a rather simple 2-page 
form known as "Homestead Entry Application". A copy of this 
form is included in Appendix B, page 1. The petition refer- 
red to in the previous quotation is a separate document which 
must be attached to the application if the lands have not 
been classified. 57/ 


In addition to the requirements described above, all 


applications must comply with Subpart 1821 of the regulations 58/ 


which contains the general provisions regarding the execution 
and filing of all types of forms under the public land laws 
of the United States. These requirements are: 


1. Applications to make entry cannot be received 
by the manager of the land office outside of office hours 
nor elsewhere than at his office. 59/ 


2. Completed forms and other land office filin 
; gs 
must be made in the land office having jurisdicti 
land in question. 60/ : a 


part thereof; that the application is not made for 

the purpose of speculation, but in good faith to 
obtain a home for the applicant, and that the appli- 
cant has not directly or indirectly made, and will not 
make any agreement or contract in any way or manner 
with any person, or persons, corporation, or syndicate 
whatsoever by which the title he may acquire from the 
Government to the lands applied for shall inure, in 
eee ae part, to the benefit of any person except 


56/ 43 0.F.R. sec. 2211.1-1(a) (1968). 


57/ For further discussion of classification requirements, 
see Chapter 6. A copy of this petition is included in 
Appendix B, p. B-2. 


58/ 43 C.F.R. sec. 1821 (1968). 


59/ 43 C.F.R. sec. 1821.2-1(b) (1968). 
60/ 43 C.F.R. sec. 1821.2-1(c) (1968). 
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3. All applications must be executed not more than 
10 days prior to filing. 61/ 


4. Applications will be considered to have been 
‘deposited within 10 days from the date of execution if such 
applications were deposited in the mails within this period 
of time. 62/ 


As to documents filed after the expiration of the speci- 
fied period of time, the authorized officer with whom a docu- 
ment is to be filed has the power to waive the time require- 
ments in the absence of a specific statute forbidding him to 
do so and if the rights of third parties have not intervened. 
This power is discretionary with the officer and if he deter- 
mines that further consideration of the document would unduly 
interfere with the orderly conduct of business, he may refuse 
to consider the late application. 63/ 


Applications will be regarded as having been filed simul- 
taneously if they are handed over the counter at the same time 
or if they are received in the same mail. 64/ If the simul- 
taneous applications conflict, they will be included in a 
drawing which will determine the order in which the applica- 
tions will be processed. 65/ 


E. Final Proof Requirements 


After an entryman has applied for entry and entered the 
land, he must comply with certain additional requirements in 
order to obtain title. Once these conditions have been met, 
the homestead can submit his “final proof". He is then 
finally eligible to receive fee title to the land in the form 
of a patent when final proof is considered acceptable. 


Section 164 establishes the general requirements which 
must be fulfilled before an entryman is eligible to receive 


6l1/ 43 C.F.R. sec. 1821.2-2(a) (1968). 
62/ 43 C.F.R. sec. 1821.2-2(c) (1968). 
63/ 43 .C.F.R. sec. 1821.2-2(g) (1968). 
6G4/ 43 C.F.R. sec- 1821.2-4 (1968). 
65/ 43 C.F.R. pec. 1821.2-3(b) (1968). 


patent. 66/ Basically, the entryman must meet three separate 
requirements. First, a habitable house must have been con- 
structed upon the land. Second, he must have actually resided 
upon the land for a term of three years; and third, a certain 
amount of the entry must have been cultivated. 


The procedural steps involved in the filing of final 
proof will be discussed in a later portion of this chapter. 
The question at this point is what substantive acts must be 
performed by the entryman in order to successfully meet the 
prerequisites to obtaining fee title to the entered parcel. 


1. What Constitutes Proof of a Habitable House? 
PL SAD AES SS St SRO OE EN AEE ENCES ENS. 


Whether the entryman has fulfilled the requirements re- 
garding construction of a habitable house is a factual deter- 
mination which must be made on a case-by-case basis. No regu- 
lations have been promulgated defining what constitutes a 
habitable house. 67/ 


In Nicholson v. Wagoner, 68/ the Secretary of the Interior 
rejected the entryman's claim that a tarpaper shack consti- 
tuted a habitable house by stating: 


66/ Section 164 provides in part: "No certificate shall be 
given or patent issued therefor until the expiration of three 
years from the date of such entry; and if at the expiration 
of such time, or at any time within two years thereafter, 
the- person making such entry, or if he be dead his widow, or 
in the case of her death his heirs or devisee, or in case 

of a widow making such entry her heirs or devisee, in case 

of her death, proves by himself and by two credible wit- 
nesses that he, she, or they have a habitable house upon the 
land and have actually resided upon and cultivated the same 
for the term of three years succeeding the time of filing 
the affidavit and makes affidavit that no part of such land 
has been alienated, except as provided in section 174 of 
this title, and that he, she, or they will bear true alle- 
glance to the Government of the United States, then in such 
case he, she, or they, if at that time citizens of the United 
States, shall be entitled to a patent, as in other cases 
provided by, Law. o. .7.0" 


67/ The regulations, 43 C.F.R. sec. 2211.2-1 (1968), state 
only that a habitable house must be constructed, but do not 
attempt to define the term. 


68/ 44 LL.D. 337 (1915). 


(A)ppellant placed on the land a shack 12 x 14 
feet, covered with boards and tar paper, with 
three windows, one door and no floor other than 
the ground upon which it was built; .. . (He 
built two more houses.) (T)hese two last men- 
tioned houses, so to speak, were nothing other 
then a reconstruction of the first shack, the 
seme material used in the original house serv- 
ing for the purpose of the reconstruction... . 
(The only other improvement was) when he ye a 
fence around the... shack to preserve it 
from future destruction by roaming cattle rub- 
bing Seen! it, on which account he was twice 
compelled to reconstruct the first shack as 
above stated. 69/ 


The Secretary concluded that it was: 


(M)anifest that the house erected on the lend 
was not fit for habitation even though appel- 
lant had desired to reside on the land. . . 70/ 


On the other hand, in the case of United States v. Victor 


H. Cooke, 71/ the Secretary found that there was a hebitable 
Ouse based on the following facts: 


(A)11 the hearing witnesses testified that 

there were two "houses" on the land at that 
time. The first was a small one-room struc- 
ture, 14' by 16' which had been either built 

or begun in 1939, and which was livable in early 
1940, being completely enclosed, fitted with 
windows and doors, and having a floor... . 


‘The second "house" was a sizable four-room 
structure, wrth between $500 and #600. The ex- 
cavation for this had been made in late 1939... . 
In 1941, the house had its window and door frames 
but as yet no windows or doors. In the field 
specs photographs taken April 9, 1942, those 
sides of the house which appeared showed windows 
in three of the several frames, but no door. 

His pictures showed also a floor. . » » 


The testimony of the hearing witnesses also 
bore on the habitability of these structures. 
All testified that in 1941 the small house had 
been occupied by a Mr. Deal, who with Mr. Cooke's 
assistance had farmed the entry that year. They 
said that Deal, his wife, end five children had 
all lived in the one-room house during the win- 
ter but that in the summer months they had their 


Sleeping quarters in the big house. ... 


It seems clear, therefore, that, although 
at the offering of final proof in August 1941 
the large house had not been completed and was 
then used only for summertime sleeping, there 
was nevertheless a habitable house on the entry, 
a house which, although rough and small, was 
even then serving as the habitation of a family 
of seven and had so served for almost a year. 72/ 


2. Satisfaction of the Residence Requirements 


As noted in the quoted portion of section 164, 73/ the ~ 
statute required that residence be established upon the land 
for a period of three years unless, as will be discussed in 
a later section of this chapter,a reduction in the require- 
ments is allowed. In addition, section 169 provides that if 
the entryman fails to establish residence within six months 
after his entry or abandons the land for more than six months 
at any time before completing the three years of residence, 
the land reverts to the government. Section 169 contains a 
proviso permitting the Secretary of the Interior to extend 
the time for establishing residence to twelve months where 
climatic reasons, sickness or other unavoidable causes 
justify such an extension. 74/ 


72/ Id. at 495-96 
73/ See n. 66 at 21 supra. 


Tas, 43 U.S.C. sec. 169 (1964). "I£, at any time after the 
filing of the affidavit as required in section 162 of this 
title and before the expiration of the three years mentioned 
in section 164 of this title, it is proved, after due notice 
to the settler, to the satisfaction of the Secretary of the 
Interior or such officer as he may designate that the person 
having filed such affidavit has failed to establish residence 
within six months after the date of entry, or abandoned the 
land for more than six months at any time, then, and in that 
event, the land so entered shall revert to the Government: 
Provided, that the three years' period of residence herein 
fixed shall date from the time of establishing actual perma- 
nent residence upon the land: And provided further, that 

where there may be climatic reasons, sickness, or other unavoid- 
able cause, the Secretary of the Interior or such officer as 
he may designate may, in his discretion, allow the settler 
twelve months from the date of filing in which to commence 
his residence on said land under such rules and regulations 


C7 Id, at 338, 
20/ Id. at 340. | 
71/ 59 1.D. 489 (1947). 
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as he may prescribe." 


The cases and administrative decisions have uniformly 

held that the entryman is required to show both actual resi- 
dence on the land and a good faith intention to establish a 
permanent home for himself and his family. 75/ Under previous 
law, constructive residence could be acquired during a period 
of time reasonably required to build a habitable home on the 
property. However, section 169 now requires actual residence. 
Therefore, the period of time, which under section 169 cannot 
be more than twelve months, required to build a dwelling or 

to carry out other acts preparatory to establishing residence 
cannot be counted towards the required three years of residence. 
Residence begins only when the entryman moves onto the land. 76/ 


There are numerous court cases and administrative decisions 
which discuss whether a certain fact situation demonstrates 
the entryman's good faith and intention of establishing a 
permanent home. It is quite clear that the maintenance of 
another residence off the homestead entry will cause the 
Department of the Interior to question whether the homestead 
residence was in fact maintained in good faith. In one case, 
the Secretary held that the personal presence of the entryman 
on the ftand is not sufficient to comply with the residence 
requirements of the law if he maintains a family residence 
elsewhere. The entryman, Mr. Chainey, resided on the land but 
his family lived in Coeur d'Alene, a nearby town. 77/ Generally, 
the Secretary has interpreted the homestead law to require that 
the entryman's family reside on the land with the entryman. 78/ 


However, when the situation is reversed and the entryman's 
family is living on the homestead while the entryman is living 
elsewhere, some decisions have held that apresumption of 
residence is established. The rationale is that the homestead 
entryman may leave the property to provide for his family and 
to earn money with which to develop the homestead and still 
comply with the residence requirements. 79/ 


75/7 Great Northern Ry v. Hower, 236 U.S. 702 (1915); Whaley 
Ve NOtEnemh PaAGmaRVeie lov. fsa 664. (C.C.D. Mont. 1908)% 


United States v. Richards 149 F. 443 (D. Neb. 1906). 


76/ John W. Iley, 43 L.D. 231 (1914). It should be noted 

et that the entryman need not reside in his habitable house 
in order to establish residence. If he lives in a tent 
on the land while building his house this period of time 
is counted as residence. United States v. Cooke, 59 I.D. 
489 (1947). 


77/ Benjamin Chainey, 42 L.D. 510 (1913). 


78/ However, see United States v. Cooke, 59 I.D. 489 (1947), 

"where it is stated that if good cause for the absence of 
the entryman's family can be shown, the presumption of 
bad faith may be overcome. 


79/ Thrasher v. Mahoney, 8 L.D. 626 (1889); Clark v. Lawson, 
note continued 
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Although leaves of absence from the homestead are permit- 
ted under some circumstances, the decisions are quite clear that 
sporadic visits to the property do not constitute residence. 80/ 


As noted previously, section 169 generally requires that 
residence be established within six months after entry. How- 
ever, the Secretary of the Interior may, in his discretion, 
allow an additional six months for climatic reasons, sickness, 
or other unavoidable cause. When an application for an exten- 
sion of time is made, the application must include statements 
of the entryman and two witnesses acquainted with the facts 
setting forth in detail the grounds upon which the request 
for extension is based, including causes and the date when the 
claimant may reasonably expect to establish his residence. 81/ 


The statute and the regulations do not give the Secre- 
tary any authority to extend the length of time for the estab- 
lishment of residence beyond twelve months. 82/ The provisions 
of section 234, which grant to the Secretary the power to 
allow leaves of absence due to failure of crops, sickness, or 
unavoidable casualties, cannot be used to allow an entryman 


2L.D. 149 (1883).. Of particular interest is the case of 
Harold Paul, 54 I.D. 426 (1934), which involved a policeman 
who resided in Los Angeles and retained his job while osten- 
sively establishing a homestead. In this case, the Assistant 
Secretary of the Interior held: “The mere fact, however, that 
the entryman retained his ownership of his former home, kept 


it furnished and used it as his dwelling place while engaged 


in his duties as a policeman which necessitated his personal 
presence in or near the city, does not prima facie show mala 
fides. The Department in a great number of cases has applied 
the rule that the entryman must maintain a residence on the 
homestead to the exclusion of a home elsewhere, but in exami- 
nation of the facts in these cases will show that in the 

case of an entryman who is married, his family during the 
homestead period actually resided elsewhere than upon the 
homestead. (Citations omitted) Keeping a house in town, to 
which the family return (sic) from time to time, does not 

in itself prove want of good faith." Id. at 428. 


80/ Johnson v. United States, 51 F. 2d 54 (10th Cir. zo 
mited States v. Peterson, 34 F. 2d 245 (10th Cir. 1929). 


81/ 43 C.F.R. sec. 2211.2-2(c) (1968). 


82/ The case of Johnson v. Bundren, 48 L.D. 361 (1921), seems 
to cloud the issue of whether the Secretary of the Interior 
may grant the entryman a period of time longer than twelve 
months within which to establish his residence. In this case, 
there had been a two-year delay in establishing residence. 

In spite of this long delay, the decision still discusses 
whether the circumstances were such as to justify the delay. 
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more than twelve months to establish residence. The regu- 
lations 83/ hold that section 234 applies only to homesteaders 
who have established actual residence on the lands. 


In one situation, residence on the land is not required. 
Under section 161, one owning and residing on a parcel of land 
not obtained under the homestead laws may enter land lying 
contiguous to his land up to an amount that will, when added to 
his other land, not exceed 160 acres. This type of entry should 
not be confused with the additional entries discussed in the 
next chapter. For the rules of additional entries to apply, the 
lend already owned by the entrymen must have been obtained under 
the homestead laws, the entry of contiguous land is called an 
"edjoining entry". The residence requirements for en adjoining 
entry may be met by residence on the original parcel. 84/ 


Numerous cases have arisen in which the entryman has owned 
property not contiguous to but in the neighborhood of the home- 
stead prorenky or has purchased additional property after entry. 
Generally, the cases have been quite strict in requiring that 
the entryman establish residence on the homestead tract and 
not on any nearby piece of property. The cases have so held, 
even when a residence had already been constructed on the other 
property and insistence on the residence requirement would 
require the entrymean to abendon, his present home and construct 
a new home. 85/ 


A hired hand residing on the land will not be deemed to 
fulfill the residence requirements for the purposes of the 
Homestead Act for either the entryman or the hired hand. 
Therefore, if the original settler abandons the entry and the 
former hired hand remains on the land, with intent to home- 
stead, residence for the latter begins only at the time of 
such abandonment. 86/ 


83/ 43 C.F.R. sec. 2211.2-2(e)(2) (1968). 


gi 43 0.F.R. sec. 2211.2-2(a) (1968); Carl A. Williams, 52 
7D. 472 (1928). 


8 Harley John Lammers, 60 I.D. 218 (1948); King v. Selstad, 
I.D. 382 (1949). However, in the case of Gregory Schoen, 42 
LD. 540 (1913 the entryman attempted to establish residence 
on, the homestead tract, but due to periodic flooding, he could 
not maintain a home. He therefore moved to a plat of private 
land adjacent to his entry., The Secretary upheld his final 
proof stating: "(A)bsence of a claimant from his homestead, 
under circumstances which render such absence practically 
compulsory, does not interrupt the continuity of residence 
established and maintained in good faith." id. at 541. 


86/ McDonald v. Jaramilla, 10 L.D. 276 (1890). 
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a. Reducation in Residence Requirements 


Prior to the Act of June 6, 1912, 87/ it was totally with- 


. in the discretion of the Commissioner o blic Lands to deter- 


mine if an entryman was required to maintain residence upon 
the land for 12 months of each year, or if a reduction would 
be allowed due to climatic conditions. 88/ However, the pre- 
sent law expressly limits the permissible periods of absence. 
Section 164 provides that upon filing of a notice the entry- 
man is entitled to a continuous leave of absence from the land 
for a period not exceeding five months in each year after es- 
tablishing residence. This leave of absence provision is 
supplemented by section 231,, which states: 


« « « That the officer designated by the Secre- 
tary of the Interior . .. may, upon proper 
showing, upon application of the homesteader, 
and only for climatic conditions, which makes 
residence on the homestead for seven months in 
each year a hardship, reduce the term of resi- 
dence to not more than six months in each year, 
over a period of four years, or to not more 
than five months each year over a period of 
five years, but the total residence required 
shall in no event exceed twenty-five months, 
not less than .five of which shall be in each 
OEP won raves Coy 


The Secretary of the Interior has interpreted this provision 
to eliminate his discretionary power to reduce the required 
residence below five months even if climatic conditions make 
residence for a shorter period of time the only possibility. 90/ 


%. Leaves of Absence 


Once residence has been established, section 234 provides 
that under such regulations as the Secretary may prescribe, an 
entryman, who, because of a total or partial destruction or 
failure of crops, sickness, or other unavoidable casualty, is 
unable to support himself and his family may be granted a 
leave of absence for a period not exceeding one year for each 
such occurrence. The section does not limit the number of 
times an entryman may apply for such relief, but does provide 


8y/ Ch. 153, 37 Stat. 123 (codified at 43 U.S.C.secs. 164, 
9 and amending sec. 218). 

88/ Joseph Rupley, 42 L.D. 143 (1913). 

89/ 43 U.S.C. sec. 231 (1964). 

90/ Charles S. Green, 49 L.D. 602 (1923). 


per iy Mes 


that the time of actual absence will not be deducted from the 
residence required by the homestead laws. 


The regulations 91/ require that the entryman file an 
application for such leave of absence corroborated by at least 
one witness. However, the Department of the Interior has not 
rigidly enforced the notice and application provisions of the 
regulations. In the case of George I. Thorne 92/ the entry- 
man had ‘not given notice to the local land office of his ab- 
sence as required. The Secretary accepted the entryman's 
final proof stating: 


This notice requirement, however, should 
not be inexorably applied. Its purpose is to 
assist the General Land Office in supervising 
pending homestead entries. Failure to file . 
such notice on taking leave of absence may im- 
pose a heavier burden on the entryman on final 
proof in making a convincing showing as to his 
residence. But such a failure ought not, in 
the ordinary case, to be held to forfeit the 
entryman's privilege of taking proper leaves 
of absence. Consequently, if (the entryman 
actually resides on the land 7 months each year 
for 3 years, this Department will hold that 
(the entryman) fulfilled the residence require- 
ments of the homestead law. 93/ 


4, Cultivation Requirements 


The final proof provisions of section 164 require culti- 
vation of not less than one-sixteenth of the homestead entry 
beginning with the second year of the entry, and not less than 
one-eighth, beginning with the third year of the entry and 
until final proof. The regulations expand on the statutory 
provision in the following manner: 


(a) For 3-year proof. (1) Cultivation 
of the land in a manner reasonably calculated 
to produce profitable results is required for 
a period of at least 2 years. This must con- 
sist of actual breaking of the soil, followed 
by planting, sowing of seed, tillage for a crop 
other than native grasses, and, in areas where 
rainfall is inadequate,the application of such 
amounts of water as may reasonably be required 
to produce a crop. However, tilling of the land, 
or other appropriate treatment, for the purpose 
of conserving the moisture with a view of making 
a profitable crop the succeeding year, will be 
deemed cultivation within the terms of the act 


Q1/ 43 C.F.R. sec. 2211.2-3(e)(2) (1968). 
92/ 57 L.D. 185 (1940). 
93/ Id. at 188. 


(without sowing of seed) where that manner of 
cultivation is necessary or generally followed 
in the locality.. 


(2) During the second year not less than 
one-sixteenth of the area entered must be actu- 
ally cultivated, and during the third year, and 
until final proof, cultivation of not less than 
one-eighth must be had. 94/ 


The statute and regulations have been interpreted to re- 
quire a good faith effort to raise an agricultural crop upon 
the homestead entry. The term "good faith" appears to be the 
overriding criterion. Theoretically, although some of the 
recent cases would seem to place some doubt on the accuracy 
of this statement, success is not necessary as long as the 
entryman has done all that a reasonable farmer would do in 
the area of the entry in order to successfully raise an agri- 
cultural crop. 95/ 


a. The Length of Time That Cultivation Must Continue 


Section 164 prescribes that the entryman must cultivate 
one-sixteenth of the land during the second year after entry 
and one-eighth during the third year and until final proof. 
If final proof is not filed until the fifth year, one-eighth 
of the land must be cultivated during the third, fourth and 
fifth years. Failure by the entryman to cultivate during all 
such years will result in cancellation of the entry. 96/ If 
final proof is not filed until after the expiration of five 
years, 97/ the entryman need only show that he cultivated the 
land through the fifth year. For example, if proof is not 


94/ 43 C.F.R. sec. 2211.2-3 (1968). 


95/ Claude E. Crumb, 62 I.D. 99 (1955). See also the cases 
of Reas v. Ludlow,. 22 L.D. 205, 207 ( where it is stated 
that the mere planting of a crop with knowledge that it will 
be destroyed by stock running at large over the land does 
not constitute compliance with the law; Charles Edmund 
Bemis, 48 L.D. 605 (1922), where it is noted that while 
successful or remunerative cultivation is not absolutely 
necessary, the degree of good faith displayed by the entry- 
man must necessarily be measured by the extent to which he 
tried to produce a productive or profitable crop; and United 
States v. Charles E. Stewart, A-28966 (Interior Dec., 
September 25, 1962), rev'd on other grounds, 238 F. supp. 
831 (D. Nev. 1965), where it is stated that the ground 
must be kept in a state favorable for the growth of crops, 
otherwise, a homestead patent could properly be issued 
for land suitable only for a gravel pit. 


96/ Clarence A. Beichner, A-30051 (Interior Dec., April 10, 1964). 
97/ In such a case the patent would be requested under the 


equitable adjudication procedure, 43 U.S.C. sec- 1161 (1964); 
43 C.F.R. sec. 2011.1-1 (1968). 
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filed until nine years after entry, cultivation would not have 
to be demonstrated for peace six through nine. 98/ Apparently, 
this rule is based on the fact that the homestead entry 
technically expires at the end of the five year period. 99/ 
Therefore, further compliance with the statutes and regulations 
is not required, 


b. The Types of Activity that Constitute Cultivation 


Until 1924, use of a homestead entry for grazing live- 
stock was a proper agricultural use and would satisfy the 
cultivation requirements. 100/ However, the passage of the 
Stock Raising Homestead Act 101/ established a specific law 
for obtaining title to land For the purposes of raising stock 
and in 1924 the Department of the Interior altered its regu- 
lation to do away with the right to use a general homestead 
entry for such purpose. 102/ 


It is quite clear that cultivation requires the areating 
and tilling of the land. Timber culture, terpentine production 
or other forms of activity which involve using the native trees 
is not considered cultivation. 103/ In the case of Lauren M. 
Lucas, 104/ the Director of the Bureau of Land Management stated: 


The courts have held that cultivation is 
ordinarily understood to mean wheat, corn, 
potatoes or other annual crops which are cul- 
tivated and harvested during a single growing 
season. It does not apply to the planting o 
timber seeds or cuttings. 105/ 


98/ Edgar A. Alder, A-30077 (Interior Dec., April 6, 1964). 
99/ 43 U.S.C. sec. 161 (1964), 


100/ Gece Hathaway, 38 L.D. 33 (1909); Benigno Murillo, 
527 L.D. 339 (1928). 


‘101/ Act of December 29, 1916, ch. 9, 39 Stat. 862 (codified 
as amended at 43 U.S.C. secs, 291-301 (1964). Ae Case 


102/ Benigno Murillo, 52 L.D. 339 (1928). 

103/ John T. Wooten, 5 L.D. 389 (1887). 

104/ Oregon 09887 (B.L.M. Dec., December 7, 1960). 

105/ Id. at 1; See alse Herman H. Moore, Sacramento 049601 
(B.L.M. Dec., February 8, 1956), where it is stated: "the grow- 
ing of Christmas trees cannot be considered as cultivation under 


the Homestead Law, and for this reason alone the application 
could have properly been rejected," 
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The current version of a form letter sent by the Sacra- 
mento, California Office, Bureau of Land Management, in re- 
sponse to inquiries about the homestead laws, states that or- 
chards do not qualify as agriculture under the homestead 
laws. 106/ The letter is in direct contradiction to the case 
of Ferdinand J. Clifford, 107/ where it is stated: 


The raising of fruit is strictly a horticul- 
tural rather than an agricultural use of land, 
but it is in the broad sense of the word an 
agricultural employment of the land, and the 
development of a good orchard, and the plant- 
ing thereof, is such cultivation to agricul- 
tural crops as is within the contemplation and 
purview of the homestead law... .108 


Several cases have held that the cultivation requirement 
is mandatory and cannot be excused even if a land office en- 
ployee furnishes an entryman erroneous information. 10 In 
the case of United States v. Richard Dean Lance, 110 e local 
agent of the Bureau of Land Management specifically told the 
entryman that since he had attempted to construct the well 
and had failed, he did not have to continue futile acts of 
cultivation. In spite of his reliance on this information, 
the entry was cancelled for lack of cultivation. 


ce. Cultivation Requirements in Aria Regions 


Many years ago, the most desirable agricultural land was 
settled and patented. Most recent homestead entries have been 
in arid or semiarid regions of the West. Asa result, the 
most recent administrative decisions dealing with the culti- 
vation requirement have centered around the question of irri- 
gation. It has been the Department of the Interior's conten- 
tion that lack of irrigation in an arid region is a prima 
facie indication of bad faith on the part of the entryman 
since, without irrigation, there is no reasonable possibility 
that a successful crop will be produced. Several recent cases 
demonstrate the reasoning used by the Department to determine 
if the required cultivation has been carried out in a good 
faith manner. 


106/ A copy of this letter is included in Appendix D, p. D-10 
107/ 42 LD. 535 (1913). 
108/ Id. at 536. 


10 Jess H. Nicholas, Jr., A-30065 (Oct. 13, 1964); United 
ates v. Richard Dean Lance, 73 1.D. 218 (1966). 


110/ 73 I.D. 218 (1966). 
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Stewart v. Penny 111/ involved the attempted cultivation 
of a Nevada land entry by a man who was 78 years old at the 
time of submitting final proof. In 1954, Mr. Stewart filed 
an application for a homestead entry with the Reno land office. 
A classification survey was made and it was determined that 
the land was more valuable for homestead entry than for graz— 
ing purposes. Therefore, the entry was permitted, but on the 
specific condition that the entryman submit to the manager of 
the land office evidence of filing of a water right applica- 
tion with the State Engineer of Nevada for the lands allowed. 
Failure to submit such evidence would subject the entry to 
cancellation. Stewart submitted evidence of a water right 
(one which, on its face, was insufficient to irrigate one- 
eighth of the land in question) and the entry was allowed in 
1955. Several years later, Stewart filed final proof. ‘The 
Bureau of Land Management responded by filing a contest al- 
leging that a lack of irrigation demonstrated that there had 
not been a good faith effort to cultivate the land. A hear- 
ing examiner received testimony on the question of good faith 
cultivation and found that the entryman had cultivated the 
necessary one-eighth of the land and had done so in a good 
faith manner. On appeal from the hearing examiner's decision, 
the Director of the Bureau of Land Management reversed the 
hearing examiner, using the following reasoning: 


At the outset we must note that the allow- 
ance of this entry in 1955 without requiring 
the entryman to show a water right sufficient 
to cultivate at least 1/8th of the land in the 
entry, or 15 acres, was erroneous. However, 
the fact remains that the entry was allowed 
under the general Homestead laws. Thereafter, 
in order to establish his right to patent, the 
entryman is required to show compliance only 
with the pertinent provisions thereof, 43 U.S.C. 
164 and the applicable regulations, 43 C.F.R. 
Part 166. 

Surely, after once attempting to raise a 
crop the entryman was fully aware that further 
plantings, without the benefit of irrigation, 
would be abject failures. Even at the very 
moment of entry, he knew that any attempt at 
cultivation would be a failure unless he was 
able to and prepared to irrigate. Yet notwith- 
standing this knowledge he set about to create 
but an illusion of compliance with the positive 
mandates of the homestead law in regard to cul- 
tivation--knowing full well that such attempts 
at husbandry were foredoomed to disaster. . . .l12/ 


111/ 238 F. Supp. 821 (D. Nev. 1965). 
112/ Id. at 824-25 n. 1. 
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The entryman, Mr. Stewart, then appealed his case to the 
Secretary of the Interior. The Secretary affirmed the deci- 
sion of the Director, but did so on entirely different grounds. 
In his opinion the Secretary stated: 


e - - 1 am unable to find, on the basis of the { 
evidence adduced at the hearing, that there was ; 
a total want of the type of cultivation reason- { 
ably calculated to produce profitable results. 
If this were the only pertinent factor in the 
case, it would be necessary to remand the case 
for the taking of further evidence. However, I / 
believe that this is unnecessary since, after 
careful examination of the evidence, I am ob- 
liged to conclude that the entryman did not ap- 
ply the processes of cultivation which he em- 
ployed to the required 1/8th of the acreage of 
the entry so that he failed to meet the culti- 
vation requirement of the homestead law for 
this reason. 113/ 


As can be seen, the three administrative hearings re- 
sulted in tiree different conclusions. Therefore, the dis- 
trict court, in its decision, thoroughly discussed both the 
question of good faith and the quantity of land cultivated 
by the entryman. In discussing the question of good faith, 
the court adopted the conclusion of the Hearing Examiner that: 


"(O)nce an applicant for a homestead entry has 
made a showing of water right sufficient to 
justify a classification that the land is suit- 
able for such entry and his entry is allowed, 
then the requirements of the homestead laws as 
set forth in 43 C.F.R. 166 govern and the Bureau 
= of Land Management is precluded from again ques-— 
tioning the sufficiency of the water." 114/ 


The court stated that it believed that the conclusion of the 
hearing examiner was correct, and further that: : 


_(W)e believe the record cries for affirmance of 
these conclusions. Any other holding would be 
a fraud on the entryman. . . . 115/ 


After finding that the Department of the Interior could 
no longer question the sufficiency of the water, the court 
held that in all other aspects the entryman had shown a good 
faith effort to produce an agricultural crop. The court also 
overruled the Secretary on ‘the question of the amount of 


. acreage cultivated, and reversed the Secretary's decision 


cancelling the entry. 


The Stewart case is extremely important. The Bureau of 


113/ Id. at 825-26 n. 2. 
/ Ja. as 828: 


1i5/ id. ee 


Land Management has been requiring that adequate water be de~- 
veloped on semiarid homestead entries to reasonably assure the 


cultivation of successful crop. 116/ When an applicant requests 


land be classified for homestead entry, it has been the policy 
of the BLM to require the applicant to produce evidence of a 
water right before it will permanently classify the land for 
agricultural use. The Stewart case seems to hold that if the 
BLM accepts a given water right and allows entry of the land, 
it is thereby estopped from later rejecting final proof on the 
basis that water, in addition to the amount shown to be avail- 
able at the time of entry, is needed, or on the basis that the 
failure to apply such additional water shows bad faith on the 
part of the entryman. 


Since the Stewart decision, several cases have been decided 
by the Secretary dealing with other semiarid land entries. In 
the case of ted States v. Cecil R. Reed, 117/ the Secretary 
upheld a decision of the Director cancelling an entry based on 
unsatisfactory cultivation. The opinion states: 


For cultivation to satisfy the requirements 
of the homestead laws it must be bona fide and not 
a mere pretense. Ingelev J. Glomset, 36 L.D. 255 
(1907). While the Department has never attempted 
to lay down a fixed rule as to what constitutes 
satisfactory cultivation, it has repeatedly held 
that the satisfactory cultivation must include 
such acts and be done in such a manner as to be 
reasonably calculated to produce profitable results. 
United States v. Wilma Oldaker, A-30378 (August 26, 

; Jess H. Nicholas, Jr., A-30065 (October 13, 
1964). When the homestead entry consists of land 
which is arid or semiarid in character, as it is 
here, artificial irrigation is necessary for cul- 
tivation and production of a crop except possibly 
in a year of abnormal rainfall. Any cultivation 
undertaken without appropriate irrigation cannot be 
considered to be bona fide since it cannot be 
calculated to produce a profitable result. Cf. 
Charles Edmund Bemis, 48 L.D. 605 (1922), and see 
also United states v. Charles E. Stewart, A-28966 
(September ’ reversed on another ground, 


Stewart v. Penny, Supra. 118/ 


116/ See 43 C.F.R. sec. 2211,2-3(a) (1968), quoted supra pages 
28-29, 


117/ A-30354 (Interior Dec., Sept. 29, 1965), aff'd, Reed v. 
Udall, Civil No. 1784 (D. Nev., Dec. 19, 1967). 


18/ Id. at 6 (footnote omitted). 
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This case was decided after the court decision in Stewart 
ve. Penny, but does not state whether the classification an 
entry were allowed upon the condition that a water right be 
obtained. However, the case is distinguishable from the 
Stewart case, as in Stewart the entryman developed what later 
turned ofit to be an inadequate water supply system, but a 
system which was approved by the Bureau of Land Management 
for purposes of classifying the land for agricultural use. 

In the Reed case, the entrymen did not attempt to construct 
an irrigation system of any kind. 


The next significant case on this subject was United 
States v. Richard Dean Lance. 11 In that case, the envry- 
Man obtained a water right and attempted to develop it by 
drilling two wells. Both attempts resulted in dry holes, 
and the entryman was told by a well driller that future at- 
tempts to drill would be equally unsuccessful due to subter- 
ranean cavernous conditions. The entryman relayed this in- 
formation to the Bureau of Land Management office and was 
apparently told that since he had attempted in good faith to 
successfully cultivate the land and had failed, he had conm- 
plied satisfactorily with the law and would not have to con- 
tinue futile attempts at cultivation. Several years later — 
when he filed final proof, it was rejected for lack of culti- 
vation. The Secretary stated in his opinion on the appeal: 


I am unable to find in the record in this 
case a rational basis for construing the appel- 
lant's efforts as substantial compliance with 
the cultivation requirements of the homestead 
law. The failure to develop a water supply was 
not a failure to meet a technical requirement 
of the law. It was, in effect, complete fail- 
ure to achieve the primary purpose for which 
the entry was allowed, the agricultural develop- 
ment of the land, and, on the basis alone of | 
failure to comply substantially with the'culti- 
vation requirements of the law, the appellant's 
request for equitable adjudication was properly 
denied, regardless of the reasons for the non- 
compliance. . e -« 


In view of these findings it is not neces- 
sary to determine the extent of the appel- 
lant's good faith or the degree to which his 
failure to develop a water supply may be at- 
tributed to circumstances beyond his control. . « - 


In ruling against the appellant we do not 
intend to imply that he was attempting to evade 
the requirements of the law or otherwise act 


eee 
ate 73 I.D. 218 (1966), appeal dismissed, Lance v. Udall, 
Tyil No. 1864 (D. Nev., Jan. 23, 1968). 
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in bad faith. The fact simply is that home- 
steading on desert land is a harsh proposition, 
demanding rigorous efforts. That an: entryman 
should fail is not a reflection on him. On 

the other hand it does not entitle him to the 
rewards obtainable only for the successful com- 
pliance with the requirements of the law. 120/ 


A very recent case on this subject is United States v. 
Alvin M. May. 121/ Again, in this case, it is not clear 
whether the entryman had been required to obtain a water 
right prior to his entry being allowed. The entryman made 
no attempt to develop an irrigation source, but did faith- 
fully plant the required number of acres for the required 
length of time. His entry was cancelled based on a finding 
that the cultivation was not such as would reasonable be ex- 
pected to produce a successful crop. The Secretary stated: 


The examiner came closer to the mark when 
he said that appellant sowed his crop each 
year "with the expectation, however small, 
that the Gods would smile on him insofar as 
precipitation was concerned that year and that 
he would reap a bountiful harvest" (emphasis 
added). The expectation was indeed small -- 
not one year in the 5-year life of the entry 
and only one year in seven, counting the two 
years after the entry expired, did the Gods 
smile on appellant. At those odds we cannot 
see how it can be concluded that appellant's 
efforts were réasonably calculated to produce 
a successful crop. To till soil and plant 
seed each year with the knowledge that a crop 
will mature only if the rainfall is above nor- 
mal is not, to our way of thinking, a reason- 
able attempt at cultivation. It is a pure 
gamble against substantial odds. 122/ 


These four cases paint a somewhat confusing picture of 
what criteria will be used to determine if ‘the cultivation 
requirement has been fulfilled. It is clear that in arid 
and semiarid land, lack of irrigation will raise a presump- 
tion of bad faith and improper cultivation. The Stewart 
case seems to indicate that this presumption of bad faith 
is overcome if the land is classified for hotestead entry on 
the basis of a water right presented by the prospective entry- 
man. In such a case, the Department cannot base a finding 
of bad faith upon the failure of the entryman to place more 
water on the land than the amount shown on, the original water 
right. However, the Lance case seems to add one additional 


120/ Id. at 227-28 (footnote omitted). 


121/ A-30675 (Interior Dec., July 25, 1968). 
122/ Id. at 9. 


caveat to this statement. If, due to natural geologic con- 
ditions, the entryman is unsuccessful in obtaining any water 
and is, therefore, unable to cultivate the land, the entry 
may be cancelled. This latter case seems to shed some doubt 
upon the accuracy of the statement that success is not re- 
quired to fulfill the requirements of cultivation. 


The ramifications of the Lance case create a somewhat 
anomalous situation, As will be discussed in the classifi- 
cation chapter, the Bureau of Land Management may not re- 
classify land once an entry has been made. 123/ By cancelling 
the entry as the Bureau of Land Management did in the Lance 
case, the Bureau in fact reclassified the land after entry. 

As stated previously, the regulations seem only to require 

a good faith attempt by the entryman to cultivate the land, 
but the Lance case seems to stand for the proposition that 

if events beyond his control make such cultivation impossible, 
the final proof will be rejected even in the absence of bad 
faith or fraud. 


ad. Reductions in Cultivation Requirements 


The same proviso in section 164 which sets forth the 
cultivation requirements authorizes the Secretary of the 
Interior to reduce the requirements under rules and regula- 
tions prescribed by him. 


The Secretary has promulated the following regulations 
regarding such reductions in requirements: 


(b) Reduction of requirements. (1) The 
requirements as to cultivation may be reduced 
if the land entered is so hilly or rough, the 
soil so alkaline, compact, sandy, or swampy, 
or the precipitation of moisture so light as 
not to make cultivation of the required amounts 
practicable, or if the land is generally valua- 
ble only for grazing. When action is taken on 
an application for a reduction of the required 
area of cultivation, consideration will be 
given all the attendant facts and circumstances, 
and if it appears that at the date of the ini- 
tiation of the claim the conditions were. such 
as to indicate to a prudent person that culti- 
vation of the required acreage was not reasonably 
practicable or that there was lack of good faith 
on the part of the claimant in making the entry, 
the application will be subject to rejection. ... 


(2) A reduction may be allowed also if 


the entryman, after making entry and estab- 
lishing residence, has met with misfortune which 


123/ See Chapter 6, Pages 275-276. 


renders him reasonably unable to cultivate the ) 
prescribed area. In this class of cases an 

application for reduction is not to be filed, 

but notice of the misfortune and of its nature 

must be submitted to the manager of the land 
office, within 60 days after its occurrence; | 
upon satisfactory proof regarding the misfor- 

tune at the time of submitting final proof a 

reduction in area of cultivation during the per- 

iod of disability following the misfortune may 
be permitted. 124/ 


The provision relating to a prudent person's awareness 
of the conditions rendering cultivation difficult or impos- 
sible has made paragraph (b) (1) almost a dead letter, as 
the cases have consistently found that a prudent person 
should have discovered the problem prior to entry. For 
example, in the case of Donald M. Fell, 125/ the entryman 
asserted that he had examined the land before entry and had 
dug numerous postholes in an attempt to discover rock which 
would preclude clearing and cultivation. He mistakenly as- 
sumed that the land would support cultivation. However, 
after entry, he found that the underlying rock was so ex- 
tensive that it would hamper even a disk operation. The 
Secret of the Interior rejected Fell's request for a re- 
duction in cultivation on the ground that the entryman could 
have as easily ascertained whether the land was suitable for ) 
agricultural development before he made his entry as after- 
wards. 


The case of Guady Allen SLL ps 126/ is one of the few 
cases where a reduction c vation was allowed. ‘The 
entrymen settled upon land which would require substantial 
clearing before cultivation could commence. He hired several 
bulldozers to clear the land of the stumps remaining after | 
the trees were cut. The bulldozers not only removed the 
stumps but also all topsoil in the immediate vicinity. There- 
fore, the entryman instituted an alternative procedure of 
pulling the stumps individually, thereby saving the topsoil. 
This rendered the clearing operation much slower but retain- 
ed the soil necessary for proper cultivation. 


At the end of the statutory life of his entry the entry- 
man had only been able to clear and cultivate three and three 
quarters acres of his 80 acre entry. The entryman requested 


125/ A-30862 (Interior Dec., February 21, 1968). 


124/ 43 O.F.R. sec. 2211.2-3 (1968). | 
126/ A-24188 (Interior Dec., February 26, 1946). J | 
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a reduction in cultivation, stating that ultimately he would 
be able to cultivate the entire cultivable area of the entry 
but this would take several additional years due to the slow 
process of clearing and preparing the soil. The Secretary 

granted the reduction stating that the entryman had demon- 

strated good husbandry practices in an effort to combat dif- 
ficulties met in a good faith effort to comply with the law. 


The case of Claude E. Halstead 127/ holds that a re- 
duction will not be allowed merely because the portion of 
the entry which the entryman desires to cultivate is, due 
to natural circumstances, not subject to cultivation. As 
long as there is more than enough land available to satisfy 
the cultivation requirements, cultivation of the required 
acreage must be completed. 128/ 

The types of misfortune covered by paragraph (b) (2) 
are: bad fortune or luck, calamity, or an evil accident, 
disaster, mishap, or mischance. 129/ It connotes the in- 
trusion of some unforeseeable and unfortunate event which 
prevents the entryman from carrying out the program of culti- 
vation prescribed by the statute. For example, the unavail- 
ability of tractors and farm machinery due to wartime shortages 
was considered a valid excuse under this regulation. 130/ 
However, the unavailability of a bulldozer during nonwar 


periods was held in Henry 0. Hanson 131/ not to be the kind 


of misfortune covered by the regulation. 
Paragraph (b) (2) of the pa tak requires that notice 
of a misfortune be filed within 60 days of its occurrence. 
The cases have perce ag done away with this requirement. In 
Earl R. Barnard, 132/ the Secretary held: 
(The department) has generally considered 
the merits of a request for reduction in 
cultivation, although not timely filed, 


in those cases in which it has appeared 
that, but for the failure to furnish timely 


127/ A-25723 (Interior Dec., November 29, 1949). _ 


128/ See also Donald M. Fell, A-30862 (Interior Dec., 
February 21, 1968). 


129/ Henry 0. Hanson, A-25797 (Interior Dec., March 14, 1950). 
130/ Frank L. Price, A-23982 (Interior Dec., June 5, 1945). 
131/ A-25797 (Interior Dec., March 14, 1950). 

132/ A-30920 (Interior Dec., May 27, 1968). 
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for the right-of-way of railroads, telegraph, 

. telephones, canals, reservoirs, or ditches, 

) for irrigation or drainage across it; and the 
transfer for such public purposes shall in no 
way vitiate the right to complete and perfect 
the title to his claim. 136/ 


notice of misfortune, the entrymen would 

have been entitled to the relief requested ) 
and, with the aid of such relief, would have 

satisfied all of the requirements to obtain 

patent. . . . 133/ 


e. Relinquishment of a Portion of the Ent 
to Satisfy Cultivation Requirements 


for church, cemetery, or school purposes, or 


The regulations expand on the statutory provisions con- 
cerning alienation and clarify the definition of the term 


unable to demonstrate that he has cultivated the required 4 eral Regulations reads as follows: 


If at the time of offering final proof, the entryman is ES "alienate". Section 2211.0-8(d) Title 4% of the Code of Fed- 
Ng 


one-eighth of the entry, and is unable to show that a reduc- 
tion in cultivation should be allowed, the Bureau of Land 
Management has permitted the entryman to relinquish a portion 
of his entry, thereby bringing the amount of land successfully 
cultivated up to one-eighth of the remaining portion of the 
entry. 134/ This procedure is, of course, available only if 
the entryman can show that he has met the cultivation require- 
ments for the reduced entry for the required period of time. 
If no good faith cultivation has been carried out, the pro- 
cedure would not be available. 


5. Alienation 


The provisions of section 162, in addition to establish- 
ing the procedural requirements for filing an entry applica- 
tion, require that the applicant file an affidavit stating: 


(T)hat he or she has not directly or indirectly 
made, and will not make, any agreement or con- 
tract in any way or manner, with any person or 
persons, corporation, or syndicate whatsoever, 
by which the title which he or she might ac- 
quire from the Government of the United States 
should inure, in whole or in part, to the bene- 
fit eet, person, except himself, or herself . 
ete ao 


Upon filing final proof pursuant to the provisions of 
section 164, the entryman must prove by himself and by two 
credible witnesses that no part of the land has been alien- 
ated, except as permitted by section 174. Section 174 allows 
an alienation of a portion of the land in the following cir- 
cumstances: 


Any bona fide settler under preemption, 
the homestead, or other settlement law shail 
have the right to transfer, by warranty 
against his own acts, any portion of his claim 


133/ Id. at 4. 


134/ Thomas G. Simmons, Jr., A-30076 (Supp.) (Interior Dec., 
November 19, 1964); Donald M. Fell, A-30862, (Interior Dec., 
February 21, 1968). 


135/ 43 U.S.C. sec. 162 (1964). 


(ad) Alienation’ of all or part of claim; 
mortgages; relinguishments. (1) The alien- 
ation of all or any part of the land embraced 
in a homestead prior to making proof, except 
for the public purposes mentioned in section 
2288, Revised Statutes (43 U.S.C. 174), will 
prevent the entryman from making satisfactory 
proof, since he is required to swear that he 
has not alienated any part of the land except 
for the purposes mentioned in section 2288, 
Revised Statutes. : 


(2) A mortgage by the entryman prior to 
final proof for the purpose of securing money for 
improvements, or for any other purpose not in- 
consistent with good faith is not considered 
such an alienation of the land as will prevent him 
from submitting satisfactory proof. In such a 
case, however, should the entry be canceled for 
any reason prior to patent, the mortgagee would 
have no claim on the land or against the United 
States for the money loaned. A mortgagee who 
files notice of his interest in the land office 
becomes entitled to receive and be given the 
same notice of any contest or other proceeding 
thereafter had affecting the land which is re- 
quired to be given the original entryman or 
claimant. 


(4) The right of a homestead entryman to 
patent, is not defeated by the alienation of all 
or part of the land embraced in his entry after 
the submission of final proof and prior to patent, 
provided the proof submitted is satisfactory. 

Such an alienation is, however, at the risk 

of the entryman, for if the reviewing offi- 
cers of the Department of the Interior subse- 
quently find the final proof so unsatisfactory 
that it must be wholly rejected and new proof 


136/ 43 U.S.C. sec. 174 (1964). 
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required, the entryman cannot then truthfully 
make the nonalienation affidavit required by 
section 2291, Revised Statutes (43 U.S.C. 164), 
and his entry must in consequence be canceled. 
The purchaser takes no better title than the 
entryman had, and if the entry is canceled the 
purchaser's title must necessarily fail. 137/ 


The oath required by section 162 makes it impossible for 
the entryman to perfect his claim after alienation or the mak- 

of a contract requiring future alienation. If he so at- 
tempts, he is committing perjury 138/ and a prosecution of 
perjury may be maintained for the making of false oath before 
the receiver of the land office in regard to a homestead en- 


try. 139/ 


The statute and cases are clear that an alienation of all 
or any portion of the homéstead entry prior to the submission 
of final proof will defeat the right of an entryman to receive 
patent. 140/ As a general rule, the defect caused by a con- 
veyance cannot be cured by a reconveyance. l141/ However, 
several cases have held that an innocent tr er which is 
immediately rescinded upon the acquisition of knowledge that 
the transfer was illegal, will not result in forfeiture of 
the entry. In the case of Blanchard v. Butler, 142/ the 
Secretary of the Interior stated: 


The het eee thus presented is, whether one 
who is unwittingly inveigled into such a con- 
tract must be punished by forfeiture of the 
entry, though he repudiates the contract and 
offers full equitable compensation for its 
consideration as soon as its illegal ‘character 
is known to him. 


137/ 43 0.F.R. seo. 2211.0-8 (1968). 

138/ Bailey v. Sanders, 228 U.S. 603 (1913). 

139/ United States v. Smull, 236 U.S. 405 (1915). 

140/ 43 UsB.C. sec. 162 (1964); Crawford v. Furguson, 10 L.D. 
(1890) 


141/ See note 138, supra. 
142/ 37 L.D. 677 (1909). 
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Viewed also from the purpose of the provi- 
sion in the homestead act prohibiting contracts 
of this kind, it is apparent that recognition 
of the right of rescision is in furtherance of 
the purpose of the act. To refuse it and close 
the door of repentance to one ignorantly making 
such contract is to put him under heavy bond to 
be silent, abide, and perform it. .. . 143/ 


In the case of george F, Bixler, 144/ the entryman and a 

third party trade ands where both parties thought it was 
legal, due to a false impression that all requirements for 
patent had been fulfilled. In this case, the Secretary stated: 


While ignorance of the law does not excuse 
one from the legal consequences of his wilful 
act, the object and purposes of the homestead 
law would be largely frustrated if an entryman 
acting innocently and in good faith might not 
be relieved by the Department, the only tribu- 
nal having jurisdiction in the premises, from 
his honest mistake. The law was not designed 
to oppress the innocent or, take from them the 
fruits of their years of labor, but to punish 
the guilty; and the Department has unques- 
tioned power and authority to do justice to 
the Government's beneficiaries, certainly in 
a case of this kind where there is no adverse 
interest or claim. . . . 145/ 


The law not only forbids alienation of all or a portion 
of the premises, but also prohibits the creation of a contract 
for the future conveyance of the homestead upon receipt of a 
patent by the entryman. The forbidden agreement need not be 
in writing nor of sufficient form or of a nature to be en- 
forced; but it is sufficient that the minds ot the parties 
have met definitely, so there was a mutual consent that when 
the applicant acquired title, it should inure to the benefit 
of the other. 146/ 


In addition to holding that the contract to convey need 


not meet all the technical requirements, such as the statute 
of frauds, the decisions have also held that such an agree- 


Id. at 678-79. 
40 LL.D. 79 (1911). 
Id. at 82. 


United States v. Richards, 149 F. 443 (D. Neb. 1906). 
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ment is absolutely void as an illegal contract designed to 
commit a fraud upon the United States Government. 147/ In 
spite of the fact that the contract is void and unenforceable, 
the decisions have held that the execution of such an agree- 
ment requires that the entry be canceled. The decisions 
reason that although the agreement may not be enforceable in 
a court of law, the entryman could voluntarily carry it 

out. 148/ 


As is true with regard to a transfer prior to submission 
of final proof, the execution of an agreement for the future 
conveyance of property cannot normally be rescinded to re- 
move its illegal taint. However, the cases cited above which 
deal with an innocent mistake permitting the Secretary to 
ignore the violation are also true in the case of contracts 
for future conveyance. 149/ 


Section 162 is not violated by a conveyance of a water 
right. 150/ Nor is it violated by the fact that the appli- 
cant has promised to concede a right-of-way over the premises 
for a neighborhood road. 151/ In these cases, the courts 
have held that the transfers were not the type prohibited by 
the law but were in fact designed to increase the value of 
the entries or were such that were favored or encouraged not 
only by Congressional legislation, but by public policy. 


In addition to requiring the entryman to state he has 
not alienated the land, section 162 requires him to state 
that he is not entering the land for the purpose of specu- 
lation. In interpreting this provision of the statute, the 
courts have stated: 


This provision . .. was not intended to limit 

the homesteader's dominion over the land after 

he has complied with the provisions of the home- 
stead law, made his final proof, and acquired ti- 
tle. It is only intended to prohibit his enter- 

ing the land under an agreement whereby he is 

acting for another. He may acquire valid title... 
with a view of disposing of the same after he 

has completed the purchase, provided that at 

and before the time of completing such purchase... 


147/ Howard v. Stanolind Oil & Gas Co., 197 Okl. 269, 169 
. ae (1946); Harris v. McCrary, 17 Idaho 300, 105 P. 558 
1909). 


148/ Molinari v. Scolary, 15 L.D. 201 (1892). 
uAQ/ George F. Bixler, 40 L.D. 79 (1911). 


1e0/ Mt. Carmel Fruit Co. v. Webster, 140 Cal. 183, 73 P. 
26 (1903). 


151/ United States v. Reed, 28 F. 482 (C.C.D. Ore. 1886). 


he has not entered into an agreement with another 
whereby such other should receive any of the 
benefit of such purchase. 152/ 


6. The Effect of a Change in Entryman's Status on Final / 
Proof : : 


The marriage or insanity of an entryman or entrywoman 
creates certain rights and duties which change the basic final 
proof requirements of the homestead law. 


a. Marriage of an Entryman to an Entrywoman 


Section 167 describes the effect marriage of an entryman 
to an entrywoman will have on their entries. It provides: 


The marriage of a homestead entryman to a 
homestead entrywoman after each shall have ful- 
filled the requirements of the homestead law 
for one year next preceding such marriage shall 
not impair the right of either to a patent, but 
the husband shall elect, under rules and regu- 
lations prescribed by the Secretary of the In- 
terior, on which of the two entries the home 
shall thereafter be made, and residence thereon 
by the husband and wife shall constitute a com- 
pliance with the residence requirements of each 


CDUET so. uev ie Poe 


This *self-explanatory law was apparently passed to eliminate 
the situation where marriage was being postponed merely to 
receive patent for more land than would otherwise be obtain- 
able. 
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b. Marriage of an Entrywoman to an Alien 
Section 168 states: 


Any female citizen of the United States 
who has initiated a claim to a tract of public 
land under any of the laws applicable there- 
to, and who thereafter has complied with all 
the conditions as to the acquisition of title 
to such land prescribed by the public land laws 
of the United States, shall, notwithstanding 
her intermarriage with an alien, who is en- 
titled to become a citizen of the United States, 
be entitled to a certificate or patent to 
such entry equally as though she had remained 


152/ United States v. Richards, 149 F. 443, 451 (D. Neb. 
O06). 


153/ 43 U.S.C. sec. 167 (1964). 
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unmarried or had married an American 
citizen. 154/ 


This provision only applies to a woman who marries an alien 
eligible to become a citizen of the United States. The pro- 
visions of the Act of June 27, 1952 1 provide that a woman 
who marries an alien not eligible to obtain citizenship shall 
lose her American citizenship. This being the case, an entry- 
woman who marries an alien not eligible for citizenship would 
not be a citizen at the time of final proof and would there- 
fore not be eligible to receive a patent. 156/ 


c. Insanity 


Section 172 waives all final proof requirements for one 
who becomes insane after settlement upon the land, and permits 
his legal guardian to submit final proof on his behalf. 


The regulations relating to section 172 state: 


Neither residence nor cultivation by an in- 
sane homestead entryman is necessary after 

he becomes insane, if such entryman made 
entry and established residence before he 
became insane and complied with the require- 
ments of the law up to the time his insanity 
began. Proof on the entry may be submitted 
by his duly appointed guardian or committee. 
However, if the entryman regains his sanity 
before the expiration of 3 years after the date 
of the entry, he is required to reestablish 
residence on the land and comply with the law; 
and he must himself submit proof unless the 
unsoundness of mind recurs. 157/ 


This regulation seems to imply that proof may not be filed by 
the entryman's guardian until the expiration of three years. 
Although it is unclear, it appears that an entryman who re- 
gains his sanity before the expiration of three years must 
only fulfill the requirements until he files proof at the ex- 


154/ 43 U.S.C. sec. 168 (1964), 


155/ Ch. 477, sec. 324, 66 Stat. 246 (codified at 8 U.S.C. 
sec. 1435 (19¢4)). ‘ 


128/ See the provisions of Section 164 which require’ that 
at final proof it be shown that the entryman is a citizen 
of the United States. 


157/ 43 C.F.R. sec. 2211.0-6(f) (1968). 


=~ Gn 


piration of three years or later. It does not appear to be 
the intent of this section to require an entryman who regains 
his sanity to comply with the residence and’ cultivation re- 
quirements for a period of time ending with the expiration 
of the five-year life of the entry. 


7. The Effect of Military Service on Residence and Culti- 
vation Reduirenezte: o> =aa at eee 


Over the years, numerous statutes have been passed by 
Congress to benefit homestead entrymen who have served in the 
military. Most of these enactments deal with service during 
a particular time of war; and, as a result, have, with the 
passage of time, been relegated to a position of historical 
interest only. 158/ : 


This discussion will deal only with those portions of 
the Soldier's and Sailor's Relief Act of 1940 concerned with 
homestead entrymen 1 and the Act of September 27, 1944, 160/ 
as amended. The Soldier's and Sailor's Civil Relief Act of 
1940 applies to all members of the armed forces, whether they 
served in time of war or time of peace. The Lone Act applies 
to veterans of World War II and the Korean conflict. Only 
these acts are being discussed since entries by veterans of 
all earlier wars, including World War I, are of rapidly din- 
inishing importance. 


ie 2 aNalee ak Act 


Section 279 provides that persons who served in the armed 
forces between September 16, 1940 and the end of the Korean 
War and who make a homestead entry after discharge may have 
their period of service, up to a maximum of two years, 
credited towards the residence and cultivation requirements 
for their homestead. 161/ Section 280 provides that the ; 
surviving spouse or minor children of a veteran are entitled 


wPeR. sec. -0-3(b) (1968) lists the statutes which 
are still in existence but refer to wars prior to World War 
TI. The list includes statutes which confer benefits on 
veterans of certain Indian wars (43 U.S.C. sec. 243 (1964)), 
veterans of the Civil War (43 U.S.C. sec. 272 (1964)), veterans 
of the war with Spain and the suppression of the Philippine 
Insurrection (43 U.S.C. secs. 240, 271, 272 (1964)), and of the 
Mexican border operations and World War I (43 U.S.C. sec. 272(a) 


(1964)). 


7 Act of Oct. 17, 1940, ch. 888, secs. 501-503, 54 Stat. 
$84 @odified at 50 U.S.C. App. secs. 561-563 718615). 


160/ Ch. 421, 58 Stat. 747 (codified as amended at 43 U.S.C. 
Secs. 279-284 (1964)). 


161/ 4% U.S.C. sec. 279 (1964). "Any person who has served in 
@€ military or naval forces of the United States for a per- 
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tg the credits he would have received under section 279 had 
he lived. 162/ 


The regulations of the Department of the Interior 163/ 
compute the homestead residence period required of the quali- 


iod of at least ninety days at any time on or after Septem- 
ber 16, 1940, and prior to the termination of the Korean con- 
flict as determined by Presidential proclamation or concur- 
rent resolution of the Congress, and is honorably discharged 
from the military or naval forces and who makes homestead en- 
try subsequent to such discharge shall have the period of 
such service, not exceeding two years, construed to be equi- 
valent to residénce and cultivation upon the land for the 
same length of time. Credit shall be allowed for two years' 
service to any person who has served in the military or naval 
forces of the United States during the above period (1) if 
such person is discharged on account of wounds received or 
disability incurred during the above period in the line of 
duty, or (2) if such person is regularly discharged and sub- 
sequently is furnished hospitalization or is awarded compen- 
sation by the Government on account of such wounds or dis- 
ability. When the homestead entry is made by a husband or 
wife whose spouse is entitled to any service credit under 
this section, such credit shall, with the consent of the 
spouse entitled thereto, be available to the husband or wife 
making the entry, in addition to any service credit to which 
he or she individually may be entitled under this section. 

No patent shall issue to any such person who has not resided 
upon his homestead and otherwise complied with the provisions 
of the homestead laws for a period of at least one year: 
Provided, That such compliance shall include bona fide culti- 
vation of at least one-eighth of the area entered under the 
homestead laws. .. ." 


162/ 43 U.S.C. sec. 280 (1964). "The surviving spouse or the 
minor children, as hereinafter provided, shall be entitled (1) 
in case of the death of any person as the result of wounds re- 
ceived or disability incurred in line of duty while serving 

in the military or naval forces of the United States during 
the period specified in section 279 of this title, to credit 
for two years' residence and cultivation on a homestead entry, 
or (2) in the case of the death of any person after performing 
service that would be a basis for credit under section 279 of 
this title, to the amount of credit which would have been 
allowable to such person. The credit provided by this section 
shall be available to the surviving spouse, or, in the case 

of the death or marriage of the surviving spouse, to the minor 
children by a guardian duly appointed and officially accredi- 
ted at the Department of the Interior. An entry made by 

such surviving spouse or guardian shall be subject to the pro- 
visions contained in section 279 of this title respecting 
compliance with the provisions of the homestead laws for a 
period of at least one year." 


163/ 43 C.F.R. sec. 2033.1-3(a) (1)(i) (1968). 


fying veteran in the following manner: 


Number of months of resi- 
dence required during the 
first 3 years after entry 


Number of months 
of service credit 


1 year | A second | A 
year 
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It should be noted that the table excludes from the 
yearly residence requirements the five months' absence 
permitted each year under Section 231. 


The maximum credit which may be obtained is two years. 
This means that if the maximum credit is earned, only seven 
months of residence and one season of cultivation need be 
carried out by the qualifying veteran. In the absence of a 
service-related injury, the resident's credit is earned on 
a day-by-day basis. For example, 91 days' military service 
will earn the veteran 91 days of residence credit. Therefore, 
if 91 days of credit is earned, the veteran would be required 
to reside on the land for a full seven months during the 
first two years but only seven months less 91 days during the 
third entry year. 164/ 


The statutory provisions also provide that cultivation 
need not be conducted during the period of time earned a8 a 
military credit. This is subject to the last sentence of 


164/ For a detailed explanation of the computation proce- 
ures see United States v. Cooke, 59 I.D. 489, 492 (1947). 


section 279 which requires that at least one-eighth of the - 
area entered must be cultivated for a period of one year. 


The veteran's rights granted by section 279 can, be 
spotted to any of the years in which residence and cultiva- 
tion is required. Therefore, if an entryman who had culti- 
vated the land during the second year but not the third filed 
proof after the third year, the military credit could be 
applied to the third year thereby resulting in compliance with 
the homestead laws. 165/ 


Even though the entryman may be entitled to two years' 
residence credit, he must still establish residence within 
six months after the entry has been allowed as required of 
all entrymen by section 169. 166/ 


The statute and regulations require that the veteran 
have served at least ninety days, been discharged on account 
of wounds or diability incurred in the line of duty, or after 
discharge have been furnished hospitalization or awarded com- 
pensation for service-connected wounds or disability. 16 
In the case of nocaymonds v. Cooper, 168/ the applicant was 
erroneously allowe o make entry under one of the numerous 
veterans' preference provisions which were in force at that 
time. He had served in the army for one month and nine days 
and was discharged because of a disability. The Secretary 
found, however, that the disability existed prior to his in- 
at oe and, therefore, did not qualify him for the veteran's 

enefit. 


b. The Soldier's and Sailor's Relief Act of 1940 


The Soldier's and Sailor's Civil Relief Act of 1940 was 
enacted to protect men and women serving in the armed forces 
from forfeiting any rights which may be ‘jeopardized by their 
absence from civilian life. 


50 U.S.C. App. Section 561 (1964) states that: 
(1) No right to any lands owned or con- 


165/ Walter H. Bullwinkle, Joseph E. Vogler, 63 I.D. 172 
56); William F. Musgrove, A~30115 (Interior Dec., Noven- 
ber 23, 1964). 


1864) Clifton V. Dayley, A-29942 (Interior Dec., September 9, 


167/ 43 U.S.C. sec. 279 (1964); 43 C.F.R. sec. 2033.1-1(a) (1968). 


168/ 60 1.D. 358 (1949). 
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controlled by the United States initiated or ac- 
quired under any laws of the United States, 
including the mining and mineral leasing laws, 
by any person prior to entering military ser- 
vice shall during the period of such service 
beforfeited or prejudiced by reason of his 
absence from the land or his failure to per- 
form any work or make any improvements there- 
on or his failure to do any other act required 
by or under such laws. 


This enactment prevents a forfeiture of a homestead entryman's 
right to a patent because of his failure to reside upon or 
cultivate the land while in the armed forces. It is quite clear 
that this provision only protects the entryman from forfeiture 
of his entry for failure to carry out the necessary require- 
ments while he is in the military service. If the failure to 
comply occurred prior to the entry into the service, section 
561 (1) affords the entryman no relief. 16 However, if an 
allegation of failure to comply with the homestead require- 
ments prior to entry into the military service is alleged, 
proceedings on the alleged failure to comply will be suspended 
for the period of military service. 170/ 


As noted under the discussion of the 1944 Act, the pro- 
visions of the 1944 Act apply only to entries made by veter- 
ans after discharge from the military service. The provisions 
of the 1940 Act apply to military personnel who made entries 
prior to induction into the military service. 50 U.S.C. App. 
Section 562 (1964) states that: 


If any person whose application for a home- 
stead entry has been allowed or who has made 
application for homestead entry which may there- 
after be allowed, after such entry or application 
enters military service, . .. the Department of 
the Interior shall construe his military ser- 
vice to be equivalent to residence and culti- 
vation upon the tract entered or settled upon 
for the period of such service. ... If such 
person is discharged on account of wounds re- . 
ceived or disability incurred in the line of 
duty, the term of his enlistment and any period 
of hospitalization due to such wounds or dis- 
ability shall be deducted from the required 
length of residence, without reference to the 
time of actual service. No patent shall issue 
to any person who has not resided upon, im- 
proved, and cultivated his homestead for a period 
of at least one year. 


169/ David H. Evans, A-27353 (Supp.) (Oct. 18, 1961). 
170/ 43 C.F.R. sec. 2033.2-5(e)(2) (1968). 
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The provisions cof this act can benefit the entryman in 
two different ways. First. if the entryman enters the service 
immediately after approvai of his entry application, and 
remains in the service for a period of two years, he will 
have only one year's residence and cuitivation to be completed 
in order to qualify for a patent. The year of required resi- 
dence and cultivation would be she third entry year, and as 
such, the entryman would be required to cultivate one-eighth 
of the entry. If. however, the entryman was induced into 
the military service after having spent one year on the land, 
and remained in the service for a period of two years, he’ 
could immediately file final proof without further residence 
on the homestead entry. In this case, since the one year of 
residence required by section 562 occurred during the first 
entry year no cultivation would be required. BWA 


The Soldier's and Sailor's Civil Relief Act of 1940 also 
provides that if the entryman dies in service or as a result 
of his service, his widow, if unmarried, or his minor children 
may make final proof and the entryman's death shall be con- 
strued as equivalent to performing all the requirements as 
to residence and cultivation. 172/ This differs from the 
provisions of the 1944 Act previously discussed which require 
survivors to cultivate at least one-eighth of the entry for 
one year. The 1940 Act also provides that an honorably dis- 
charged veteran who is unable to réturn to the land because 
of service acquired physical disabilities may make final 
proof without any further residence, improvement or culti- 


vation. 173/ 


F, The Rights of Survivors to Make Final Proof 
and Obtain a Patent 


Section 164, the provision dealing with final proof, also 
governs the rights of the entryman's widow or heirs in case 
of his death before the submission of final proof. 


agt/ Although the last sentence of section 562 seems to re- 
quire that the land must be resided upon, improved, and cul- 
tivated for a period of one year before a patent will issue, 
the language of this section is identical to that found in 


43 U.S.C. sec. 240 and 43 U.S.C. sec. 272, two provisions dealing 


with the rights of veterans of early wars.’ These two pro- 
visions have been interpreted to permit the issuance of a 
patent in the absence of cultivation if final proof is filed 
before the inception of the second entry year. See 43 C.F.R. 


sec. 2033.1-4(b)(2) (1968). : 


iv2/  50-U.8.C. App.sée. 56% (1964). 
L73/ .20. 


These rights are in addition to those just discussed concern- 
ing a veteran's widow and children. Section 164 states that 

if the entryman is dead final proof may be made by his widow, 
or if she is also dead, by his heirs or devisee. The section 
ae pete Wate that those succeeding the deceased entryman 

must show: 


(T)hat the entryman had complied with the law 
in all respects to the date of his death, and 
that they have since complied with the law in 
all respects, as would have been required of 
the entryman had he lived, excepting that they 
are relieved from any requirement of residence 
upon the: lend ..4°.°.. 174 


The provisions of section 164 are modified somewhat by sec- 
tion 171 which states that in case of the death of both a 
father and mother, leaving a minor child or children, the 
right of the entryman inures to the benefit of such children, 
and the executor, administrator, or guardian may, within two 
years after the death of the surviving parent.sell the land 
for the benefit of such children. The purchaser of the land 
acquires absolute title by his purchase, and is entitled to 
a eee on the payment of the office fees and the purchase 
price. 

(a) If a homestead entryman dies without 
having submitted final proof, his rights under 
the entry pass to his widow, or, if there be 
none, and the children if any are not all minors, 
then to his heirs or devisees. However, if all 

5 the heirs be minor children of the entryman 
or entrywoman, and their other parent be dead, 
the entry is not subject to devise. In such 
a case the right to a patent vests in the 
children at once upon proof only of the death 
of both parents and that they are the only 
children of the homesteader, provided, as to 
male homesteader, that there be no widow. 
The law provides, in the alternative, that the 
executor, administrator, or guardian may, with- 
in two years after the death of the surviving 
parent, sell the land for the benefit of the 
children, in accordance with the law of the 
State where they are domiciled. In such cases 
it is required that there be furnished record 
evidence of an order for the sale made by a 
court of competent jurisdiction. In any event, 


174/ 43 U.S.C. sec. 164 (1964). 


publication and posting of notice of intention 
to submit proof or ask issuance of patent to 
the purchaser is required. 


(>) Persons succeeding as widow, heirs 
or devices (sic) to the rights of a homestead 
entryman are not required to reside upan the 
land covered by the entry, but they must cul- 
tivate it as required by law for such period 
as will, added to the entryman's period of com- 
pliance with the law, aggregate the required term 
of 3 years. They are allowed a reaso e time 
after the entryman's death within which to begin 
cultivation, proper regard being had to the sea- 
son of the year at which said death occurred. .,. 
They must in all cases show that they are citizens 
of the United States regardless of the question 
whether the entryman was himself a citizen. More- 
over, the entry may not be completed by the wid- 
ow, heirs, or devisee of a homestead entryman 
unless he himself had complied with the law in 
all respects to the date of his death, and they 
must also show, at the time of final proof, 
that there is a habitable house on the land. 175/ 


1. he Land Does Not Pass to the Survivors by Probate 


Although the above quoted regulations are fairly self- 
explanatory, certain areas should be stressed and expanded 
upon. Under section 164, if an entryman dies before complet- 
ing final proof, his widow or heirs do not take the property 
by descent. As stated in the case of Demars vy. Hickey: 176/ 


Under Section 2291, (43 U.S.C. sec. 164 (1964)),. 
the heirs do not take the property by des- 

cent; they are entitled in their own right... . 
They become the donees or grantees of the 
government. The entryman has no interest 

capable of disposal by will or that descends 

like other property to his heirs. Hence the land 
embraced in the entry does not become in any 
sense the property of the estate, and does not 
come within the jurisdiction of the probate 


175/ 43 0.F.R. sec. 2211.3-2 (1968). 
176/ 13 Wyo. 371, 80 P. 5e2l (1905). 
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court for administration or sale. 177/ 


The widow, of course, has the first right to complete 
the requirements for issuance of a patent. The statute and 
the regulations are silent with regard to the rights of heirs 
if the entryman's widow is alive but renounces the homestead 
entry. In this situation, the cases hold that the heirs may 
enter the land, complete the requirements and submit final 
proof. In Phillippina Adam, 178/ the Secretary of the In- 
terior said: 


No valid reason can be urged why renunciation 
by the widow of her statutory right, or dis- 
qualification that would prevent her from com- 
pleting the entry, would not be as effective to 
pass the right to the heirs and leave them free 
to perfect the claim, as if she were dead. 179/ 


If the widow enters the land and attempts to complete per- 
formance of the conditions necessary to the acquisition of 
title, but dies prior to the time that she is entitled to a 
patent, the cases have held that it is the original entryman's 
heirs, and not the widow's, who are entitled to perform the 
conditions, make final proof and receive the patent. 180 
Once again, it should be noted that upon the death of e 
widow of the entryman, the right to make satisfactory final 
proof does not descend by inheritance, but rather by virtue 
of Federal law. As stated in the case of Mary M. Boes; Sarah 


A. MacQueen: 181/ 


The inchoate right or privilege granted to 
the statutory successors by section 2291, Re- 
vised Statutes, is one which may be availed of 
by making satisfactory final proof as basis for 
patent, or it may be relinquished or abandoned. 
It is not, however, subject to transfer and 
does not descend by inheritance. 182/ 


; . a : . at 522. See also Martie v. Martie, 
on P.-2d 485 (Okl. 1954); and Daniels v. Isham, 40 Idaho 
614, 235 P. 902, 905 (1925), where the following language is 
found: "The homestead entry or the land covered by it never 
became a part of the estate of the deceased entryman nor did 
the entryman have a devisable interest in the ordinary sense, 
but the Federal statute provides, there being no widow, proof 
may be made by the heirs of devisee and the devisee is merely 
the party nominated in the will as the party who may avail 
himself of the privilege granted by Congress to complete the 
proof and secure for himself the property." 


178/ 40 L.D. 625 (1912). 

179/ Id. at 627. 

180/ Robinson v. Phillips, 66 Okl. 285,168 P. 1005 (1917). 
181/ 55 L.D. 572 (1936). 

182/ Id. at 575. 


ee _ss. 


The pertinent provision of section 164 states that final 
proof may be made by the heirs or devisee. Under this pro- 
vision, if there is a will, the devisee succeeds to the 
homestead entryman's right and may, by compliance with the 
homestead law, obtain patent from the United States to the 
exclusion of the heirs of the deceased. However, it should 
be reemphasized that a devisee does take the entry by descent 
but is only the person nominated by the will as the party who 
may avail himself of the privilege granted by Congress to com- 
plete homestead proof. 183/ 


2. The Determination of Heirs and Their Rights and Duties 


The statute only talks about the widow of an entryman 
and does not make reference to the widower of an entrywoman. 
The widower of an entrywoman is considered an heir, and 
therefore, takes as an heir under section 164. 184/ 


State law determines the definition of an heir. 185/ 
The case of Harris v. lyon 186/ involved an entrywoman who 
died intestate leaving a minor heir and husband. The husband 
was an heir under Arizona law to the extent of receiving a 
one-third life estate in his wife's property. The court held 
that the husband was an heir under the homestead law and that 
he would receive a life estate of one-third of the land, re- 
mainder to the child or children, upon issuance of the patent. 
This case seems to establish the proposition that section 164 
determines only who shall have the right to prove up the 
homestead entry. It implies that state law will not only 
determine who is an heir, but also what share of the patent 
each heir will receive. 


Although state law determines who is an heir under sec- 
tion 164, aliens may not receive a patent, even if, under 
state law, they are heirs and may succeed to a descendent's 
estate. 187/ 


Generally, in the absence of a special situation such as 
is described above involving a surviving husband and a minor 
heir, the heirs obtain title to the entry as tenants in com- 
mon. 188/ Even if one of the heirs spends substantially all 
of his time and money perfecting the entry, and the other 
heirs do nothing, these facts cannot alter the established 
rule that the final certificate, when issued, must be to the 


1az7Daniels v. Tshatl, 40 Idaho 61., 235 P. 902 (1925); 
Tueman v. Bradshaw, 43 L.D. 242 (1914). 

184/ Harris v. Lyon, 16 Ariz. 35, 140 P. 985 (1914). 
185/ Heirs of May lyon, 40 L.D. 489 (1912). 

186/ 16 Ariz. 35, 140°P. 985 (1914). 

187/ Mork v. Mellett, 62 Mont. 477,205 P. 664 (1922). 
-188/ Maude E. Huffman Pullen, 51 L.D. 418 (1926). 
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heirs generally, and not to the heir perfecti th 
alone. 189/ ; g FS See ae 


As noted in the quoted provision of the regulations, 


widows and heirs must show that there is a habitable house } 


upon the land at final proof. This anomalous requirement .ex- 


ists in spite of the fact that they are not required to re- 
side upon the land. 190/ 


3. 


The Rights of Minor Children : 


Section 171 provides for the issuance of certificates 
and patents of homestead lands to the minor children in case i 


of the death of both parents. The cases have interpreted ( 
this provision to require that all of the children of the i 


entryman be minors. If there are any adult children, then 
the provisions of section 171 do not apply, but instead, the 
provisions of 164 apply. +¢L/ This immediate vesting of title 
in the minor child or childr 

v. Fagerstrom. 192/ In this case, the entryman died leaving 


en is demonstrated in Raistakka 


a two year old daughter. She later died before the patent 


was issued. The court, citing the United States Supreme Court 
decision in Bernier v. Bernier, 193/ stated: 


194/ 


(S)ection 2291 (43 U.S.C. sec. 164 (1964)) applies 

only in the event the surviving heirs are 

adults, or adults and minors, and... sec- i 

tion 2292 (43 U.S.C. sec. 171 (1964)) applies ex- : 

clusively in every case where the surviving 

heirs are under twenty-one years of age and ; 

there are no adult heirs... . (in this case 

R.S. 2292 applies.) ; 
Upon the death of (the entryman) the land 

did not become a part of his estate. . .But 

since (his daughter) was his only child, was 

under the age of twenty-one years, and survived 

him, the "right and fee'™inured to her benefit, 


not by right of inheritance, but in virtue of 
the law itself. 194/ 


Id. 

Heirs of Daniel Mahoney, 47 L.D. 44 (1919). 

Bernier v. Bernier, 147 U.S. 242 (1893). 

64 Mont. 173, 208 P. 949 (1922). 

147 U.S. 242 (1893). 

64 Ment. at 177-78, 208 P. at 951. The court held that 


the title to the property inured to the child's benefit im- 
mediately upon the entryman's death. Upon her death, therefore, 


note continued 
ag ae SSS 


4. Survivors Rights if Ent an Dies After Fulfilling all 
Requirements roe Patent 


The provisions of section 164 concerning the death of the 
entrymen only apply if the entryman dies before he fulfills 
all the requirements for the issuance of a patent. If all the 
pie have been gompleted before his death, section 

152 applies. It provides: 


Where patents for public lands have been 
or may be issued,,in pursuance of any law of 
the United States, to a person who has died be- 
fore the date of such patent, the title to the 
land designated therein shali: inure to and be- 
come vested in the heirs, ,devisees, or assignees 
of such deceased patentee as if the patent had 
issued to the decpased person during life. 195/ 


Tis section has been interpreted not only to apply to an 
entryman who dies between the presentation of acceptable final 
proof and the issuance of the patent, but also to an entrymen 
who has fulfilled the requirements to perfect an entry but 
who has not yet noticed his intention to file final proof. 196/ 


Since the provisions of section 1152 hold that the land 
passes to the heirs as if the patent had issued during the 
deceased person's life, the entry passes through his will 
and is subject to the jurisdiction of the probate courts. 197/ 


note 194 continued: 


the land became a part of her estate subject to the laws of 
that state which controlled the descent and distribution of 
roperty belonging to one who dies intestate. The case of 
mow v. Heirs of Stotts, 40 L.D. 638 (1912), raised an inter- 
esting fact situation. The deceased entryman was divorced 
before entry. Oustody of his child was pete to his former 
wife. When the het hee died prior to final proof,, leaving 
his minor child still in the custody of his former wife, the 
child was his only living heir. No cultivation of the pro- 
perty was carried out and the child contended that it was en- 
titled to a patent without cultivation due to the provisions 
of Section 171. The Secretary of the Interior disagreed 
stating that Section 171 had no application as the mother of 
‘the minor child was still living. This resulted in a situation 
where the only heir was a minor child yet the child was required 
by the provisions of 164 to gultivate and improve the land. 


195/ 43 U.S.0. sec. 1152 (1964). 


Bt Mortgage & Debenture Co. v. Rhodes, 75 Okl. 298,, 183 
« 481 (19195. 


of Doran v. Kennedy, 237 U.S. 362 (1915); Parmeter v. But- 
er, 228 F. 668 (8th Cir., 1915). 
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G. Final Proof - Procedure 
1. General 


Section 164 states that the entryman must file final 
proof not less than three nor more than five years after entry. 
The purpose of this proof is to demonstrate that the entryman 
has complied with the substantive requirements of residence 
and cultivation. 


The applicable provision of section 164 requires that 
the entryman prove "by himself and by two credible witnesses" 
that he has met the requirements of the law. This provision 
has been expanded upon by the passage of additional legis- 
lation and the promulgation of extensiye regulations. Section 
251 requires that before final proof is submitted the entryman 
must file with the proper land office a notice of his inten- 
tion to make such proof. The notice must contain a descrip- 
tion of lands entered, and state the names of the wtnesses 
who will testify on behalf of the entryman. After publication 
of a 30-day notice that the entryman has filed his notice of 
intention, the entryman is entitled to make final proof. Sec- 
tion 251 also permits the Secretary of the Interior to make 
rules governing the procedure for making final proof. 


The regulations promulgated by the Secretary pursuant to 
section 251 require the entryman to file his notice with the 
manager of the local land office. The notice shall include, 
among other things: 


(T)he name and post-office addresses of at 
at least four of his neighbors who can 
testify from thdir own knowledge as 

to facts which will show that he has in 
good faith complied with all the 
requirements of the law. 198/ 


: On the day final proof is taken, the entryman and at 
least two of the witnesses named in the notice must appear be- 
fore the officer designated to take proof. 199/ The testimony 
of the claimant and his witnesses is recorded on prescribed 
forms. 200/ As stated on the forms and in actual practice, 
meither of the witnesses may be present while the testimony of 
the claimant is being given and neither the claimant nor the 
other witnesses may be present when the testimony of a witness 
is being taken. As the purpose of the final proof hearing is 
to discover if residence, cultivation and other requirements 
for successful homestead entry have been carried out, 
the Bureau of Land Management has established a list of 
questions which should be answered in order to determine if 


198/ 43 C.F.R. sec. 2211.1-4(c)(1) (1968). 

199/ 43 C.F.R. sec. 2211.1-4(c)(4) (1968). 

200/ Form e22ll-e and Form 2211-3. Copies of these forms may 
be found in Appendix B, p. B-5 et sea. 


Le) 


These requirements have been fulfilled. A copy of this list 
which is Chapter 2.2 of Part 2 of Volume 5 of the Bureau of 
Land Management Manual (March 31, 1955), is included {In 
Appendix § of this report at Page D-12. ‘The Bureau does not 
rely entirely on the testimony presented. Field examinations 
are routinely made to verify the statements made. 


~.2. Equitable Adjudication 


As previously stated, section 164 gives the entryman five 
years from the date of entry in which to file final proof. 
Section 2211.1-4 (a) of the regulations expands on this as 
follows: 


(1) Either final or commutation proof may 
be made at any time when it can be shown that 
there is a habitable house upon the land and 
that the required residence and cultivation 
have been had. Proof must be submitted within 
5 years. Failure to submit proof within the 
proper period is ground for cancellation of the 
entry unless good reason for the delay appears; 
satisfactory reasons ek shown, final certi- 
fication may be issued. 201/ 


The Department of the Interior has been very lenient, and 
has not applied the five year rule rigidly. If there are miti- 
gating circumstances for not filing final proof, the Department 
will allow filing to be made under the equitable adjudication 
procedure. 202/ 


Equitable adjudication is also permitted in a wide variety 
of situations by section 2011.1-1 of the regulations. 203/ 


201/ 43 C.F.R. sec. 2211.1-4(a) (1968). 


202/ For example, see the case of Ruth Gary, A-30329 (Interior 
Dec., August 6, 1965) in which case the mitigating circumstances 
were that the entrywoman had been unable to find the land 


office. During the period between her entry and final proof the | 


office had moved from Los Angeles to Riverside. 


203/ 43 C.F.R. sec. 2011.1 (1968). ‘The cases subject to 
equitable adjudication by the Director, Bureau of Land 
Management, cover the following: (a) All classes of entries 
in connection with which the law had been substantially 
complied with and legal notice given, but the necessary 
citizenship status not acquired, sufficient proof not submitted, 
or full compliance with law not effected within the period 
authorized by law, or where the final proof testimony, or affi- 
davits of the entryman or claimant were executed before an 
officer duly authorized to administer oaths but outside the 
county or land district, in which the land is situated, 


Note continued 


Generally these are situations in which substantial, but not 
complete, compliance with the laws and regulations has occurred. 
In such cases the Director of the Bureau of Land ‘Management 

may grant relief on the basis of equity. 204/ 


3. Who May Make Final Proof 


Section 164 and the regulations 205/ designate who may i 
submit final proof. First, final proof must be made by the f 
entryman personally and cannot be made by agents, attorneys i 
in fact, administrators, or executors. Further, final proof ; 
can be made only by citizens of the United States. 206/ ‘ 


As discussed earlier in this chapter 207/ widows and 
heirs can file final proof under certain circumstances, The 
law also provides that a deserted wife may submit final proof 
if she has been abandoned or deserted by her husband for more 
than one year. 208/ In such a case she would be allowed credit 
for all residence, cultivation, and improvements made by her- 

Self or her husband. When the deserted wife files notice of ' 
intention to submit proof, she must also supply any information } 
in her possession as to her husband's whereabouts. 209/ The 


note 203, continued: 


and special cases deemed proper by the Director, Bureau of 

Land Management, where the error or informality is satis- 
factorily explained as being the results of ignorance, mis- 
take, or some obstacle over which the party had no control, or j 
any other sufficient reason not indicating bad faith, there 

being no lawful adverse claim." 


204/ The case of William Dittman, A-30240 (Interior Dec., 
@anuary 26, 1965), presents a good example of the extreme 
length to which the Bureau of Land Management will go to allow 
a final proof after the expiration of the five-year life of 
the entry. In this case the entryman, Dittman, continually 
refused to file final proof, apparently feeling that he was 
being harassed by government officials who were trying to 
Grive him off his land, On appeal from a second cancellation 
order the Secretary of the Interior gave the entryman a 
third chance to file late proof and to explain why his proof 
was not timely filed. 


205/ 43 C.F.R. sec.2211.1-4(d) (1968). 

206/ Id. 

207/ See supra., pp. 74-82. 

208/ 43 U.S.C. sec.170 (1964). 

209/ 43 C.F.R. sec. 2211.1-4(d)(4)(11) (1968). 
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Land manager will then prepare and issue a summons for attempt- 
ed service on the husband stating that the wife has claimed 

the homestead as a deserted wife, 210/ Personal service of 

the summons must be made if possible, However, if personal 
service cannot be made, service by registered mail to the 
husband's last known address is acceptable, 211/ Within 
thirty days after service, the husband may file a denial of the 
abandonment charge. If the summons is served by mail, the 
husband has forty days in which to make such answer, If the 
answer is not made, the land manager will then issue the 

notice of intention to submit proof, The proof will announce 
the fact that it is being made by a deserted wife, 212/ If the 
husband files an answer denying the desertion, a hearing will 
be held at which testimony may be submitted to determine 

the facts relative to the alleged desertion. 213/ 


HK, Conclusion 


After completion of all the final proof requirements 
the entryman is entitled to receive a patent to his land, 
Bubject to the Government's right to initiate a contest for 
any cause effecting the legality or validity of his entry or 
settlement, 214/ Upon issuance of the patent the entryman 
obtains fee t e to the land and is free to deal with it 
the same as any other land owner, He can sell it to whom- 
ever he desires or put it to any use he wishes. He no longer 
has to reside upon or cultivate it. In other words he is no 
longer subject to the provisions of the homestead laws, 


This chapter has discussed the general homestead laws. 
These are the laws under which most of the homestead entries 
have been made in the past. In addition to these general laws 
Congress has adopted a number of other statutes which may be 
termed special homestead laws, They are, in effect, variations 
a8 the general homestead laws and are the subject of the next 
chapter, 


210/ Id, 

211/ 43 °C.F.R. sec. 2211,1-4(d)(4)(441) (1968), 

212/ 43 °C.F.R. sec. 2211.1-4(a4)(4)(v) (1968). 
43 C.F.R, sec, 2211.1-4(d)(4)(vi) (1968), 


213/ 
214/ Such Government contests are specifically provided for 
in 43 C.F.R. sec.1852.2 (1968), 
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CHAPTER 2 
SPECIAL HOMESTEAD LAWS 


As the years passed and the American frontier continued 
to move westward and eventually disappear, pressures grew to 
amend or supplement the homestead laws to correct what were 
felt to be deficiencies or inequities. Amendments, such as 
those mentioned at the beginning of Chapter 1, which reduced 
the time required to perfect a homestead were passed. Congress 
also enacted several supplemental laws creating special types 
of homesteads. These variations from the general homestead 
laws, which are the subject of this chapter, have been grouped 
into four categories: commutation of homesteads, additional 
homesteads, enlarged homesteads and reclamation homesteads. 
Only the ways in which the requirements of these special kinds 
of homesteads differ from those for general homesteads are 
discussed. Except for these differences, the substantive and 
procedural requirements of the general laws apply to entries 
under these special statutes. 


A. Commutation of Homestead Entries 


There are special homestead laws which permit an entryman 
to obtain a reduction in the residence and other homestead 
requirements by paying the statutory minimum price for the 
land he has entered. This procedure known as "commutation" 
4s described in section 173 which provides that commutations 
of homestead entries shall be allowed fourteen months after 
date of settlement. A person submitting commutation proof 
must, according to section 173, pay the minimum price for the 

vantity of land entered. This is $1.25 per acres, except-it 
is $2.50 per acre for lands within the limits of gertain 
railroad grants. 1/ In a decision rendered many years ago 
the Department of the Interior described the purpose of the 
commutation statute as follows: 


The intent of the commutation provision 
is indubitably derivable from the act itself. 
An onerous task was imposed of five years' 
residence and cultivation as a condition to 
the granting of title. In the mutability of 
human affairs it was evident that some who 
accepted the proposal in utmost good faith, 
with intent to comply strictly, would be 
unable to do so, and others could not without 
unreasonable inconvenience and loss. Without 

‘ gome* such provision,-.they would be compelled 
to lose all expenditure for improvement and 
all time served on the entry period as well 


alk LA U's Sie Cant . 678 (1964); 43 C.F.R. sec. 2202.1 (1968) ; 43 
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as the loss of the homestead right. 


The commutation provision was the relief 
offered against such unforeseen casualties 
and accidents. There might be an infinite 
variety of them, failing health, disabling 
injuries, offers of better employment, and 
the infinite variety of things that within 
five years change the desires and aims of 


many lives. 


It was to meet this accident of life 
that the commutation provision was framed 
to relieve (sic). 2/ 


In his History of Public Land Law Development, Professor 
Gates indicates that regardless of the intent 0 he commu- 
tation law, it was probably most often used not as relief 
against unforeseen casualties and accidents, but as a device 
for speculation. Speculators would make an entry, commute it 
by paying the required price, receive a patent and sell the 


land at a profit. 3/ 


As a general rule, all original, second, additional, and 
adjoining homestead entries may be commuted. The one major 
exception to this rule is that an additional contiguous entry 
under the provisions of section 213 may not be commuted since 
only one year of culitvation and no residence is required to. 
perfect such an entry. 4/ Also, as pointed out later, enlarged 
homesteads cannot be commuted. can a 


In order to successfully commute a homestead entry, .the 
regulations require the following: . Rantcaes 


(2) The entryman, or his statutory 
successor, must show that substantially 
continuous residence upon the land was 
maintained until the submission of the 
proof or filing of notice of intention to 
submit same, the existence of a habitable 
house on the claim and cultivation of the 
area commuted to the extent required under 
the ordinary homestead laws, that is, culti- 
vation of one-sixteenth of the area during 
the second year of the entry, and one-eighth 
during the third entry year and until final 
commutation proof. However, the proof may be 
accepted where actual residence on the land 
for the required period of 14 months is shown, 
even though slightly broken, provided it be 
in reasonably compact periods; and the failure 
to continue the residence until filing of notice 


2/7 Gilbert Satrang, 37 L.D. 683, 686 (1909). 
P, Gates & R. Swenson, History of Public Land Law Development 
490 (1968). 

4/ 43 U.S.C. sec. 213 (1964). 
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to submit proof will not prevent its 

‘ acceptance if the Bureau of Land Manage- 
ment be full satisfied of the entryman's 
good faith, and provided no contest or 
adverse proceedings shall have been 
initiated for default in residence, or 
other good cause, prior to filing of such 
HOUUCEs wa sue 


(3) An entryman submitting commutation 
proof may add together, to make up the 14 
months, periods of residence before and after 
an absence under a leave of absence regularly 
granted, or an absence of not exceeding 5 
BUR Pong bein had given notices as pro- 

e y e act of June 6, 1 : 
43 U.S.C. 164). era ear bi yee 


_ (5) The claimant must show full citizen- 
ship, as in the case of a 3-year proof. 5/ | 


The filing of commutation proof does not eliminate 
requirement that the entryman's residence must have Besar 
good faith with an intention to establish a home for his 
family. Bearing in mind the quotation regarding the purpose 
of the commutation provisions,, the cases have held that there 
must have been an original bona fide intent to make the land 
a home. 6/ Some cases have held that the filing of a commu- 
fade pig lo Spe sees a careful examination of the entry- 
s bona fides. n e case of im 
sm apr Set ey of Patton v. Quackenbush 7/ 


(W)here the development of a tract of land as 
a permanent abode is claimed to be the chief 
aim and consideration, the entryman, by 
submitting commutation proof and paying a 
price to cut short the period of residence 
required by the homestead laws, invites 
scrutiny and challenges judgment as to the 
good faith of his entry. 8/ 


5/ 43 0.F.R. sec. 2211.2-2(b) (1968). 
6/ Gilbert Satrang, 37 L.D. 683 (1909). 
2/ 35 L.D. 561 (1907). 

8/ Id. at 562. 
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As noted above, the regulations require cultivation of 
the area commuted to the extent required under ordinary home- 
stead laws, that is,,cultivation of one-sixteenth of the area 
during the second year of the entry and one-eighth during the 
third entry year and until final commutation proof. As stated 
in the case of John Robert Claus; Richard H. Yoder: 9/ 


(W)here the commutation proof is not submitted 
until after a substantial portion of the third 
entry year has elapsed, it seems clear that 
the statutory requirement of cultivation of 
nee pa of the entry in the third year,, 
which is applicable to regular entries ... 
would also apply to a commuted entry. There 
is nothing in’ the statutory provisions on 

the commutation of entries with respect to 

the extent of the cultivation required... 

so it seems clear that the general cylti- 
vation requirements of the statute are 
applicable. 10/ ) 


B, Additional Entries 


The term "additional te te refers to the situation where 
an entryman has made an initial entry of less than 160 acres 
and wishes to enter an additional amount of land in order to 
bring the total homestead up to 160 acres. ‘The statutes 
designate two major types of additional entries, an additional 
entry on land contiguous to the original entry li/ and an 
additional entry on noncontiguous land after the submission 


of final proof. l2/ A third type of additional, the soldier's 
so 


additional, 13/ exists. This soldier's right, however, 
is of rapidly diminishing importance and will be discussed 
only briefly. 


1. Additional Entries on Contiguous Parcels 
Section 214 states: 
Any homestead settler who has heretofore 
entered, or may hereafter enter, less than 


one-quarter section of land,.may enter other 
and additional land lying contiguous to the 


60 I.D. 457 (1951). 

Id. at 460. 

43 U.S.C. sece 213 (1964), 
43 U.8.0. gece 214 (1964), 


43 U.8.0. gece 274 (1964). 
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original entry which shall not, with the land 
first entered and occupied, exceed in the 
aggregate one hundred and sixty acres. 


Before a patent may issue on the additional 
entry, the entryman must show that he has culti- 
vated an amount equal to one-eighth of the area 
after the additional entry and until the sub- 
mission of final proof thereon. The cultivation 
required with respect to the additional entry 
may be performed on the original entry, the 
additional entry or on both, but where it is 
performed on the original entry, it must be 
in addition to that required and relied upon 
in making final proof on the original’ entry. 

No proof of residence shall be required with 
respect to the additional entry. 


The additional entry may be made before or 
after final proof has been made on the original 
entry. Final proof for the additional entry may 
be submitted only at the time of final proof 
for the original entry, or subsequent thereto, - 
but must be submitted within five years after 
the additional entry is made. 


This section shall not apply to or for the 
benefit of any person who does not own and occupy 
the lands covered by the original entry. If 
the original entry should appear to be illegal 
or fraudulent, the additional entry shall not be 
permitted or, if having been initiated, shall 
be cancelled. 14/ 


It is quite clear, and the regulations so state, i2/ 
that the additional contiguous entry may be made by either 

an entryman who has not perfected his entry or by one who has 
perfected his entry if he still owns and ocgupies the land. 
The statutory provision would not apply to successors in 
interest of the original entryman since as long as they 

did ngt own more than 160 acres of other land, they could 
enter land in their own right under the original homestead 
entry rules. 16/ 


14/ 43 U.S.C. sec. 213 (1964). 
15/ 43 C.F.R. sec. 2211.4-2(a) (1968). 
16. 43 U.S.C. sec. 161 (1964). 
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The statute requires that the applicant for an additional 
entry, own and occupy the lands covered by the original éntry. 
The Department has defined the expression "own and occupy” to 
mean residence upon the original entry if the entry is unper- 
fected. However, if the entryman has ohtained a patent for 
the original entry,, residence thereon is no longer required to 
support a finding of occupation. In the latter instance, the 
term occupy is given its ordinary and usual meaning with 
reference to land in private ownership. In this sense of the 
term, it does not require actual residence, but only such 
occupying as shows an actual and exclusive jossession and 
proprietorship of the premises. 17/ 


The requirement of ownership of the original entry is 
satisfied if the entryman holds title at the time the additional 
entry is made. There is nothing in the statute which requires 
him to continue to own and occupy the original entry up to 
the time he makes final proof on the additional entry. 18/ 


On the other hand, the case of George L. Hollis 19/ indi- 
cates that an undivided joint interest in land will not entitle 
the holder of such joint interest to make an additional entry 
until he car show that the half interest which belongs to him 
is contiguous to the tract of land which he now wishes to enter. 
Although the Hollis case involved an adjoining original entry 
and not an additional contiguous entry, 20/ the reasoning can 
by analogy be adopted in the additional contiguous entry 
situation since section 161 governing adjoining entries 
requires that the land to be entered be contiguous to the 
farm owned by the prospective entryman. In this case, the 
Secretary reasoned that the entryman could not make an adjoining 
entry because he could not show that his undivided one-half 
interest was contiguous. Such a situation can be avoided by 
a conveyance from the co-tenant or co-tenants to the entryman 
of the title to the lands contiguous to the land applied for 
as an additional entry. The deeds would have to be recorded 
showing a bona fide present and unconditional transaction. 21/ 


The cases hold that only one additional entry may be made 
by an entryman even if that additional entry does not bring the 
total land holdings up to 160 acres. 22/ However, the cases 


17/ Oinanen v. Ulvi, 42 L.D. 56 (1913). 

18/ Roby v. Krokstrom, 48 L.D. 564 (1921). 

19/ 56 1.D. 340 (1938). 

20/ For discussion of adjoining entries see p,26. 
21/ George L. Hollis,.56 I.D. 340, 342-43 (1938). 
22/ William B. Ketchum, 46 L.D. 144 (1921). 
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have held that where an additional homestead entry Pads oF 
consummation for good and sufficient reasons, not the fault 
of the entryman, such futile attempt to obtain an additional 
entry will not exhaust the entryman's right of additional 


entry. 23/ 


2, Additional Entries on Noncontiguous Land After Final 
Proof 


Section 214 provides for additional entries on non- 
contiguous land after the entryman has made final proof on 
his original entry. The original entry must have been for 
less than 160 acres. The entryman can enter by legal sub-— 
divisions additional land so long as the total of his original 
and additional entries does not exceed 160 acres. This 
amendment to the general homestead laws was necessitated by 
the fact that the original homestead law had been interpreted 
to allow only one original entry even if the original entry 
was for less than 160 acres. 24/ Under section 214, the 
applicant for the additional entry is not required to show 
that he is still the owner or occupant of the land originally 
entered. 2 In the case of the noncontiguous additional j 
entry residence on and cultivation of the additional entry is 
required, whereas if the additional entry is contiguous, 
continued residence on the original entry and cultivation 
of either the original or additional entry is all that is 


required. 
%. Soldiers' Additional Homesteads 


In 1872, Congress passed a statute designed to permit 
additional entries by veterans of the Civil War. 26/ This 
provision which is now codified as section 274 states: 


Every person entitled, under the provisions 
of section 271 of this title to enter a homestead 
who may have, prior to June 22, 1874, entered, 
under the homestead laws, a quantity of land 
less than one hundred and sixty acres, shall 
be permitted to enter so much land as, when 
added to the quantity previously entered, 
shall not exceed one hundred and sixty acres. e?/ 


23/ Charles H. Incas, 43 L.D. 367 (1914). 

24/ William B. Ketchum, 48 L.D. 144 (1921). 

WS CFR: gec, 2211-4-1(c)- C968). 

Act of June 8, 1872, ch. 338, sec. 2, 17 Stat. 333. 
43 U.S.C. sec. 274 (1964). 
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On the surface, it seems that this oe would be 
inoperative today since there are no liv Civil War veterans. 
However, in the case of Anderson v. Clune 28/ the United 
States Supreme Court held that the veteran's rights to enter 
additional land was a property right. It could be conveyed 
and vested in a purchaser, and it would pass to the veteran's 
estate upon his death if not transferred beforehand. This 
decision resulted in a situation whereby assignees and heirs 
of Civil War veterans who made homestead entries prior to 

June 22, 1874, were the possessors of a right to enter and 
homestead additional lend, which right would never expire. 


Since in theory this right would continue for an infinite 
length of time, Congress acted in 1955 to identify the rights 
outstanding and to cancel those that were not identified 
within a certain length of time. The Act of A Ge 4h L955 
29/ provided that any owner or any person cl a right 

o a soldier's additional homestead must record it with the 
Department of the Interior within two years from the effective 
date of the Act. 30/ Rights which were not recorded, would 
not thereafter be accepted by the Secretary of the Interior 
as a basis for the acquisition of lands. 


In 1964, the Congress went further and stated that any 
recorded rights not satisfied by Jenuary 1, 1975, would be 
void. 21/ This latter statute also permits the holder of a 
ag s additional right to have his claim satisfied in 
cash. 


As a result of the 1955 and 1964 Congressional enactments, 
the soldier's additional right is of rapidly Sapermey impor-~ 
tance and will be of only historical interest after 1974. 
However, one interesting point should be raised. 


The Act of August 31, 1964, requires the Secretary to: 
(C)lassify, for conveyance and exchange for each 
ieee of claim recorded under the Act of August 5, 
1955, public lands in sufficient quantity so as 
to provide each holder of such a claim with a 
reasonable choice of public lends against which 
28/ 269 U.S. 140 (1925). 
29/ Ch. 573, 69 Stat. 534, 


20/ This act also applied to various scrip rights and lieu 
selection rights. 


31/ Act of August 31, 1964, Pub. L. No. 85-545, gecs. 1-6, 
78 Stat. 751. 
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to satisfy his claim. The public lands so 
classified shall be of value of not less than 
the average fair market value, determined by 
the Secretary as of the date patent issued, 
of those public lands actually conveyed in 
exchange for each type of claim since August 
5, 1955. 32/ 


Pursuant to this provision the Secretary has ordered 
that, in satisfaction of soldier's additional homesteads, the 
claimant is entitled to receive tracts of land having a value 
per acre no less than $250 nor more than $275. 33/ There is 
no specific statutory provision which grants the Secretary the 
power to set such a maximum value. However, in the case of 
Zella Hamlin 34/ the Secretary after carefully examining 
the legislative history of the 1964 Act, determined that the 
Department of the Interior had the administrative power to 
set a maximum and prohibit soldiers' additional homestead 
entries on lands worth more than the maximum. 35/ 


C. Enlarged Homesteads 


By the end of the nineteenth century most of the govern- 
ment's choice arable land had passed into private hands. The 
remaining public land was located in the western portion of 
the nation and consisted of large tracts of arid and semi- 
arid land. As settlers immigrated into the western states 
the 160-acre limitation found in the homestead laws proved 
insufficient for profitable farm operation. 


Revisions were proposed in Congress to make the home- 
stead laws conform to the needs of the time and the land 
offered. The first congressional action was the enactment 
of the so-called Kinkaid Act 36/ passed specifically for 
Western Nebraska, which allowed entry of 640 acres in that 
semiarid region. 


32/ Id..at sec. 3 


33/ 43 C.F.R. sec. 2221.07(e)(1) (1968); 43 C.F.R. 
8c. 2221.07(f)(1). (1968). 


ZB4/ 74 1.D. 400 (1967). 

Id. The case presents an interesting example of the 
procedure followed by the Department of the Interior to 
determine the scope of administrative discretion. 


6/ Act of April 28, 1904, ch. 1801, secs.1-4, 33 Stat. 547-48 
codified as amended at 43 U.S.C. sec. 224 (1964)). 


In 1909 Congress enacted the Enlarged Homestead Act 37/ 
to apply to the states of Montana, Wyoming, Colorado, New 
Mexico, Arizona, Utah, and Nevada. This act, which, as 
amended is now codified in section 218, permits entry on 
320 acres of land which is not susceptible to irrigation at 
a reasonable cost. Over the years the Enlarged Homestead 
Act has been amended and now applies, in addition to the 
states listed above, to California, Kansas, North Dakota, 
Oregon, South Dakota, and Washington. 


Although section 218 refers only to the thirteen states 
listed above, the Act of June 17, 1910, 38/ a statute similar 
to the Enlarged Homestead Act, allows entries of 320 acres in 
Idaho. The provisions of this statute are now codified as 
section 219. The reason for adopting a separate statute for 
Idaho instead of merely adding this state to the list of 
those covered by the Enlarged Homestead Act is unclear. How- 
ever, there are few significant differences between the two 
statutes and the Bureau of Land Management has administered 
them as if the requirements were the same. Therefore, sections 
218 and 219 will be treated as if they were identical and 
only section 218 will be discussed except where thé variations 
warrant separate discussion of section 219. 


1. lands Subject to Entry 


Section 218 (a) permits qualified entrymen to enter 
320 acres, or less, of: 


(N)onmineral, nonirrigable, unreserved, and 
unappropriated surveyed public lands which do 

not contain merchantable timber, located in a 
reasonably compact body, and not over one and 
one-half miles in extreme length: Provided, That 
no lands shall be subject to entry under the pro- 
visions of this section until such lands shall 
have been designated by the Secretary of the 
Interior as not being, in his opinion, suscep- 
tible of successful irrigation at a reasonable 
cost from any known source of water supply. 39/ 


a. Nonirrigable Lands 


37/ Act of February 19, 1909, ch. 160, 
38/ Ch. 298, secs. 1-6, 36 Stat. 531-32. 
39/ 43 U.S.C. sec. 218(a) (1964). 


1-6, 35 Stat. 639. 


The most important requirement of section 218(a) is that 
the lands to be entered must be nonirrigable. With regard 
to Idaho, section 219(a) provides that the lands must be 
"arid" in addition to nonirrigable. In spite of the fact that 
section 219(a) requires that the land be both arid and non- 
irrigable and section 218(a) requires only that the lands be 
nonirrigable, the two provisions have been interpreted identi- 
cally by the Department of the Interior. Under this interpre- 
tation only lands which must be cultivated by dry farming 
methods may be entered under the enlarged homestead laws. The 
regulations state: 


The terms "arid" or "nonirrigable" land, 
as used in these acts, are construed to mean 
land which, as a rule, lacks sufficient rain- 
fall to produce agricultural crops without 
the necessity of resorting to unusual methods 
of cultivation, such as the system commonly 
known as dry farming, and for which there is 
no known source of water supply from which 
such land may be successfully irrigated at 
a reasonable cost. 40/ 


Based upon the requirement that the entryman must culti- 
vate not less than one-sixteenth of the area of his entry 
beginning with the second year, and not less than one-eighth 
beginning with the third year and thereafter, and the require- 
ment that the land cannot be subject to successful irrigation, 
the Secretary has held that a finding of inadequate rainfall 
combined with a poor quality of soil which makes the land 
unsuitable for dry farming, will cause an application for entry 
to be rejected. 41/ 


b. Requirement that the Land be Compact in Nature 


Section 218(a) requires that the lands be "located in a 
reasonably compact body, and not over one and one-half miles 
in extreme length". Although the regulations echo this 
requirement, 42/ the administrative decisions have reduced 
the statement from an absolute prohibition to a policy limi- 
tation which may be altered if necessary. In the case of 
James L. Tobey,.43/ the entryman wished to enter lands that 
extended more than one and one-half miles in length. All the 
lands surrounding the tract applied for had been entered by 
others and the entryman had applied for the only vacant land 
available. It would have been impossible for him to apply for 


407 43 C.F.R. sec. 2211.6-1(a)(2) (1968). 
41/ Wesley Graden MacFarland, A-2'7484 (Interior Dec., Noven- 
ber 16, 1956). 


42/ 43 C.F.R. sec. 2211.6-1(a)(5) (1968). 
43/ 48 L.D. 36 (1921). 


land in a more compact form, The Secretary stated: 


The limitation made in the original en- 
larged homestead act that the land should not 
extend more than one and one-half miles in 
extreme length was for the purpose of enforcing 
4ts further requirement that the lands covered 
by an entry should . . . be in one "reasonably 
compact body”... 


(E)ntries such as the one here involved 
should be permitted and sustained in all cases 
where the entry is as compact as the availability 
of public lands will permit, notwithstanding the 
general rule which must be still adhered to 
that under other and permissible circumstances 
entries must be made in a compact form and can 
not exceed the prescribed length in cases 
where there are sufficient adjacent lands sub- 
ject to entry. 44 


ce. Additional Requirements 


Section 218(a) also requires that the enlarged entry be 
nonmineral, unreserved, unappropriated,surveyed, and not 
contain merchantable timber, The requirements that the land 
be nonmineral, unreserved, unappropriated and surveyed are 
similar to requirements in the general homestead laws, How- 
ever, the requirement that no merchantable timber be located 
on the entry is not specifically found in the general home- 
stead laws. 


Timber must constitute an important commercial feature 
of the land before an enlarged entry is precluded. As stated 
in the case of William R. Perkins: 45/ 


Unless the timber has merchantable value 
sufficient to justify a timber entry of the 
land, there is no impropriety of allowing 
entry under the enlarged homestead law pro- 
vided the other conditions mentioned in the 
law obtain. 46/ . 


Id. at 37-38. 
46/ Id. at 199. 


Bie 


-7h- 


The passage of the classification laws and regulations, 
which among other things prohibit all types of homestead 
entries on land found to be more valuable for timber than 
for agriculture, 47/ creates a situation when applied to 
enlarged homesteads which may not have been intended. If, 
under the classification procedures, land is determined to 
be chiefly valuable for agricultural purposes in spite of 
the existence of some merchantable timber, it can still be 
argued that such land cannot be entered under the terms of 
section 218(a) since this provision does not require that the 
land be more valuable for timber purposes than for agricul- 
tural purposes before entry is forbidden, but only that 
merchantable timber constitute an important commercial feature. 


2. Qualifications of Entrymen 


The first phrase of section 218(a) states that an en- 
larged homestead entry may be made by "(A)ny person who is a 
qualified entryman under the homestead laws". Pursuant to this 
provision the rules discussed in the previous chapter on general 
homesteads regarding the head of a family, the rights of 
married and single women to make entry, the effect of owner- 
ship of other land, the effect of previous entries, and the 
other special statutory provisions are equally applicable to 
the enlarged homestead laws. 


In one area this reference to the general homestead laws 
creates a situation that may not have been intended by the 
drafters of the legislation. In Hoyt F. Springer, 48/ it 
is stated that the provision in section 161 prohibiting a person 
who is the proprietor of more than 160 acres from acquiring 
any right under the homestead law is applicable to enlarged as 
well as general homestead entries. This is a correct statement 
of the law, but, under this rule one who holds 160 acres of 
other land is barred from making entry under a law which is 
designed to permit individuals to obtain title to 420 acres 
of land. Under the general homestead laws it is logical to 
bar one who already owns more than 160 acres from obtaining 
additional land under a program designed to permit citizens 
to obtain a maximum of 160 acres from the government. However, 
this logic does not apply to enlarged homesteads, and it leads 
one to wonder if the result was the thoughtful intention of 
Congress in 1909. 


3. The Requirements for Applying for Entry 
Section 218(b) states: 


47/ See discussion of the classification procedures, infra 
apter 6. ; 


48/ A-26766 (Interior Dec., November 12, 1953). 
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Any person applying to enter land under 
the provisions of this section shall make and 
subscribe before the proper officer an affi- 
davit as required by section 162 of this title 
and in addition thereto shall make affidavit 
that the land sought to be entered is of the 
character described in subsection (a) of this 
section, and shall pay the fees required to 
be paid under the homestead laws. 49/ 


This provision is supplemented by section 220 which states 
that the application: 


(S)hall be received ... and suspended until 

it shall have been determined by the Secretary 
of the Interior whether said land is actually 
of that character; that during such suspension 
the land described in said application shall 
be segregated by the said officer and not 
subject to entry until the case is disposed 
of; and if it shall be determined that such 
land is of the character contemplated by the 
said section, then such application shall 

be allowed; otherwise it shall be rejected, 
subject to appeal . ... . 50/ 


Pursuant to these two provisions the requirements for an 
enlarged homestead entry application are generally similar to 
those under the general homestead laws but there are some 
differences. One of these differences is that the entryman 
must execute an affidavit showing prima facie that the land 
sought to be entered is arid and nonirrigable. Although the 
application for enlarged homestead entry also constitutes an 
application for designation of the land as suitable for such 
entry, the burden of proving that dry farming is possible 
is on the entryman. In the case of Paul E. Moyer 51/ the 
entryman's first application was rejected because he did not 
meet the burden of proving that dry farming was feasible. 
However, the entryman's second application was approved after 
he supplied proof by experts showing that dry farming oper- 
ations were economically feasible on the land sought. 52/ 


A second difference between the general and the enlarged 
homestead requirements is found in the provisions of section 


tg/7 43°U.S.C. sec. 218(b) (1964). 
43,U.S.C. sec. 220 (1964). 
A-27613 (Interior Dec., December 24, 1958). 


te Moyer, A-27613 (Supp.) (Interior Dec., February 12, 
1959). 


220. This section requires that the land officer segregate 
the land applied for in an enlarged homestead, thereby making 
it not subject to entry by third parties until the 

application is either accepted or rejected. 53/ No such 
segregation occurs when an application for a general homestead 
is filed. However, the advantages of such segregation to an 
enlarged homestead applicant compared to the position of a 
general homestead applicant are limited. The Bureau of Land 
Management has always processed applications to make entry 

on a first come first serve basis. Therefore, even in the 
absence of statutory provisions similar to section 220, 
applicants for general homestead entriés have obtained priority 
over later applicants in the same manner as enlarged homestead 
entrymen. 


The case of Louise E. Johnson 54/ discusses an unusual 
fact situation in which the segregative effect of an enlarged 
homestead entry was significant. The case dealth with oil 
and gas prospecting rights. Where entry on land is made 
prior to an oil and gas withdrawal, the entryman has a 
preference right to carry out the prospecting on the land he 
holds as an entryman. Mrs. Johnson filed an application for 
designation for enlarged homestead entry. However, an oil 
and gas withdrawal was filed on the property after she had 
filed her application but before it has been approved. The 
Secretary indicated that the segregation provision of section 
220 causes the rights of the successful enlarged homestead 
applicant to accrue retroactively as of the date of applica- 
tion rather than the date of approval of the application. 
Therefore, due to the segregative effect of filing the appli- 
cation, she obtained a preference to prospect for oil and gas. 
The Secretary specifically distinguished this case from a 
situation where segregation occurs does the right attach retro- 
actively to the date of application. 


4, Final Proof Requirements 


The requirements for making final proof under the en- 
larged homestead laws are in most respects identical to the 
requirements under the general homestead laws. Section 218(d) 
sets out the final proof requirements by referring to section 
164, governing the general homestead laws, and by specifically 
reiterating that the entryman must cultivate one-sixteenth 
of the area of his entry beginning with the second year of 
his entry and one-eighth beginning with the third year of 
his entry. 


53/ See also, 43 C.F.R. sec. 2013.2-1 (1968); 43 C.F.R. 
$c. 2211.6-3¢c) (1968). 


54/ 48 L.D. 249 (1921). 
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a. Prohibition of Cultivation of Native Grasses 
Enea ge aD, 
Section 218(d) says the entry must be "cultivated for 
agricultural crops other than native grasses", whereas the 
statutes governing general homesteads simply say the land 
must be cultivated. However, the requirement in section 218(4d) 
that the agricultural crop be other than native grasses, 
while not expressly spelled out in section 164 concerning 
general homesteads, is an implied requirement for such home= 
steads today. The provisions of the Taylor Grazing Act ele 
and the Classification and Multiple Use Act of 1964 56/ provide 
that land may be classified for agricultural purposes only if 
it is more valuable or suitable for the production of agri- 


cultural crops than for the production of native grasses and 
forage plants. 


b. Nonresidence Enlarged Homesteads 


Two code sections waive the residence requirements for 
enlarged homesteads in certain areas. The first, section 
218(f), applies to land in Uteh, and the second section 219(f), 
applies to Idaho. Section 218(f) states that: 


Whenever the Secretary of the Interior 
shall find that any tracts of land, in the 
State of Utah, subject to entry under this 
section, do not have upon them such a 
sufficient supply of water suitable for 
domestic purposes as would make continuous 
residence upon the lands possible, he may, 
in his discretion, designate such tracts 
of land, not to exceed in the aggregate 
2,000,000 acres, and thereafter they shall 
be subject to entry under this section 
without the necessity of residence: Provided, 
That in such event the entryman on any such 
entry shall in good faith cultivate not less 
than one-eighth of the entire area of the 
entry during the second year, one-fourth 
during the third year, and one-half during 
the fourth and fifth years after the date 
of such entry, and that after entry and 
until final proof the entryman shall 
reside within such distance of said land 
as will enable him successfully to farm 
the same as required by this paragraph. 57/ 


22/ 43 U.8.0. sac. 315(f) (1964). 
2/ 43.U.8.0. sec. 1181(c) (1964). 
57/  -43 U.8.0, sec. 218(f) (1964). 
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58/ Norman T, Halleanger, 40 L.D. 487 (1912). 
59/ Theodore Mott, 39 L.D. 43 (1910). 
60/ 38 L.D. 586 (1910). 
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that the discovery of a means whereby water may 
be secured will necessitate a change in the 
character of the entry, would, unquestionably, 
prevent entrymen from endeavoring to secure 
water. 61/ 


The provisions dealing with native grasses and nonresidence 
enlarged entries are the only major substantive variations in 
final proof requirements between the enlarged homestead laws 
and the general homestead laws. In addition, however, it 
should be noted that no entry under the enlarged homestead 
laws may be commuted. 62/ 


5. Additional Enlarged Entries 


There are three types of additional entry under the enlarged 
homestead laws. They are: (1) an additional entry after 
obtaining a homestead patent for land which would not have 
been subject to an enlarged homestead entry, (2) an additional 
entry of a parcel contiguous to an original entry on land 
subject to enlarged homestead entry, and (3) an additional 
entry of noncontiguous land after submitting final proof for 
land subject to an enlarged homestead entry. These three forms 
of additional enlarged entry, which can be confusing to say 
the least, are discussed in order below. 


a. Additional Enlarged Entry After Obtaini a Patent 


for Land Which Would Not Have Been Subject to an 


larged Homestead Entry 
Section 215 states that: 


Any person otherwise qualified who has 
obtained title under the homestead laws to 
less than one quarter section of land may 
make entry and obtain title under the pro- 
visions for enlarged homesteads, for such 
an area of public land as will, when one- 
half of such area is added to the area of 
the lands to which he has already ob- 
tained title, not exceed one quarter 
pection. ite. ~. 63/ 


This section is the least favorable of the additional 
entry provisions, as the least amount of acreage can be 
obtained and the most stringent conditions for final proof 
are required. Since the least acreage can be obtained, the 
provisions of section 215 will generally be used only when 
the original entry was not on land subject to an enlarged 


61/ Id. at 587. 
62/ 43 U.S.C. gec. 218(e) (1964); 43 U.S.C. sec. 219(e) (1964). 


63/ 43 U.S.C. sec. 215 (1964). 
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homestead. Therefore, an entryman who obtains title to 
additional land under this section will own a certain amount 
of land which is not arid or semiarid or is susceptible of 
successful irrigation at a reasonable cost and an additional 
amount of land which is arid and not susceptible of such 
irrigation. 


To illustrate, if a person has obtained title to 40 
acres which could not have been obtained under the enlarged 
homestead laws because it is susceptible of irrigation or is 
not arid or semiarid in nature, he may make additional entry 
on 240 acres of land designated as proper for enlarged home- 
steads. One hundred and twenty acres (one-half of 240 acres) 
plus the 40 acres he already holds would equal 160 acres, the 
limit under section 215. 


An application to make additional entry under section 215 
must contain a petition for designation of the land sought 
the same as in other cases under the enlarged homestead laws. 
64/ 


The provisions of section 215 require the entryman to 
comply with the provisions for enlarged homestead entries 
in order to obtain title to the additional entry. Pursuant 
to this statutory provision, the regulations 65/ spell out 
the requirements for final proof on the additional entry by 
listing all the requirements of a regular enlarged homestead 
entry including the construction of a habitable house, 
residence, and the requisite amount of cultivation. In other 
words, according to the regulations a habitable house must be 
constructed and residence made on the additional entry even 
though the entryman already has a house on his original entry. 
This requirement of a second home is one more reason why this 
kind of additional entry is the least desirable of the three 
types. The other types of additional entries do not require a 
second home. 


b. Contiguous Additional Enlarged Entries 
Section 218(c) states that: 


Any person who has made, or shall make, 
homestead entry of lands of the character 
herein described, and who has not submitted 
final proof thereon, or who having submitted 
final proof still owns and occupies the land 
thus entered, shall have the right to enter 
public lands, subject to the provisions of 


167: ate Xe C.F.R. sec. 2211.6-6(e) (1968). 
65/ 43 C.F.R. sec. 2211.6-6(g) (1968). 
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this section, contiguous to his first entry, 
which shall not, together with the original 
entry, exceed three hundred and twenty acres: 
Provided, That the land originally entered and 
that covered by the additional entry shall 
have first been designated as subject to this 
section, as provided by subsection (a) of 

this section. 66/ 


The right to make a contiguous additional enlarged home- 
stoad entry is available to anyone who has made a homestead 
entry of any type. This right is not limited only to those 
whose original entry was for an enlarged homestead. However, 
anyone whose first entry was not an enlarged homestead must 
have made his original entry on land suitable for enlarged 
homesteads. In other words, while the original entry may 
have been pursuant to the general homestead laws, it had to 
be on lend that could have been entered under the enlarged 
homestead laws. 


(1) Final Proof Requirements 


Section 218(d) outlines the final proof requirements for 
these contiguous additional entries. It is a long, complex 
section dealing primarily with cultivation and residence 
requirements, and sets forth three basic methods of complying 
with the final proof requirements. 67/ ‘The regulations help 


66/ 43 U.S.C. sec. 218(c) (1964). 


6 The text of 43 U.S.C. sec. 218(d) (1964) is, in part, as 
Ollows: "(A)ny qualified person who has prior to February 19, 
1909, made, or who thereafter makes, additional entry under the 

provisions of subsection (c) of this section to an entry upon 

which final proof has not been made, may be allowed to perfect 

title to his original entry by showing compliance with the 

provisions of section 164 of this title, respecting such 
original entry, and thereafter in making proof upon his 
additional entry shall be credited with residence maintained 

upon his original entry from date of such original entry, but 
the cultivation required upon entries made under this 

section must be shown respecting such additional entry, 

which cultivation, while it may be made upon either the 
original or additional entry or upon both entries, must 

be cultivation in addition to that relied upon and used 

in making proof upon the original entry; or, if he elects, 

his original and additional entries may be considered as 

one, with full credit for residence upon and improvements 
made upon his original entry, in which event the amount of 
cultivation herein required shall apply to the total area 

of the combined entry, and proof may be made upon such 
combined entry whenever it can be shown that the cultivation 
required by this section has been performed; and to this end 

re note continued 
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clarify some of the complex language of the statute. 68/ I 
‘ n 
each of the three methods residence upon the original entry 
Sey Fe? eyeae ies requirements for the additional entry, 
; é cultivation requirements differ d i 
circumstances. : srg 


First, if the additional entry is made before final proof 
has been made on the original entry, the entryman can elect to 
perfect title to his original entry by complying with the 
general homestead laws and thereafter meeting the cultivation 
requirements for the additional entry. Under this method 
one-sixteenth of the original entry must be cultivated during 
the second year after such entry and one-eighth during the 
third year. The cultivation requirements for the additional 
entry are.one-sixteenth of the additional area during the 
second year after that entry and one-eighth during the third 
year. The cultivation required for the additional entry can 
be made either on the original or additional entry or on both, 


‘but it must be in addition to the cultivation relied upon in 


making proof for the original entry. 


note 67, continued 


the time within which proof must be made upon such a combined 


entry is hereby extended to seven years from the date of 
the original entry: Provided further, That where an entry 


is made as additional to an entry upon which final proof has 


theretofore been submitted by an entryman who still 
owns and occupies the land thus entered, the entryman 
in making proof upon his additional entry shall be 
credited with residence maintained upon his original 
entry from date thereof, but the cultivation required 
upon entries made under this section must be shown 
respecting such additional entry and must be performed 
upon the land included therein to the extent and for 
the period required in connection with the original 
entries under this section, proof of which must be 
submitted within five years from and after the date 
of the additional entry: Provided further, That 
nothing herein contained shall be so construed as to 
require residence upon the combined entry in excess 
of the period of residence as required by section 164 
of this title." 


68/ 43 C.F.R. sec, 2211.6-4 (1968). 
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Second, the entryman can elect to submit final proof for 
both entries at the same time and treat them as a combined 
entry. In this case he must show cultivation of one- 
sixteenth of the combined area for one year and an increase 
in cultivation to one-eighth of the combined area in the 
succeeding year. Neither the statute nor the regulations 
indicate when cultivation of the combined entry must be 
done with respect to the date of the original entry, but 
presumably at least one-sixteenth of the original entry must 
be cultivated not later than the second year after the 
original entry and one-eighth of the original entry must be 
cultivated from the third year after the original entry 
until final proof is filed for the combined entry. The regu- 
lations do provide that the required amount of cultivation for 
the combined entry may have been performed on the original 
entry before the additional entry was made. 69/ Thus, under 
this method if the entryman cultivates more than the minimum 
amount required for his original entry he can credit the excess 
towards fulfilling the requirements for the subsequently entered 
additional area by treating the two entries as one. Also, under 
this method the entryman is given seven years from the date 
of his original entry in which to make final proof for the 
combined entry. 


The third method of making final proof under section 218(a) 
covers the situation where an entryman owning and occupying 
his original entry makes his additional entry after he has made 
final proof on the original entry. In this case the cultivation 
required for the additional entry must be made on the addi- 
tional entry. 


These distinctions do not appear to have been the subject 
of much litigation. At least no relevant cases have been 
found dealing with the differences of the three situations. 
However, the complexity of the law is a good example of the 
intricacies to which Congress has sometimes resorted in order 
to permit people to get more acreage without having to repeal 
or amend the acreage limitation laws. 


(2) Other Requirements 


The statute requires that the applicant for a contiguous 
additional enlarged entry own or occupy the lands covered by 
the original entry. 70/ This requirement is identical to that 
found in the general homestead laws. WAN In the case of 
Balente Luna 72/ the entryman had sold a portion of the 
original entry but the portion still owned and occupied was 


69/ 43 C.F.R. sec. 2211.6-4(a)(4) (1968). 
70/ 43 U.S.C. sec. 218(d) (1964). 

71/ See discussion, p- 68, supra. 

72/ 46 L.D. 28 (1917). 
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contiguous to the additional parcel which the entryman 
proposed to enter. The Secretary held that the partial sale 
of the original entry would not foreclose the additional 
entry. The Secretary indicated that the requirement that 
the entryman own and occupy his original entry should be 
liberally construed in favor of the entryman. 


The Luna case does not discuss the question of how 
much additional land may be entered. However, the limit of 
the additional right would have to be governed by the 
original acreage entered and not by what was owned after a 
partial sale. This reasoning is based on section 212 which 
limits the aggregate amount of acreage which may be acquired 
under all the homestead laws to 320 acres. 3 


The case of Mallmann v. Halff (On rehearing) 73/ holds 
that if the original entry is intact and the maximum period 
for filing final proof has not expired,the entryman has the 
right to make a contiguous additional entry thereto whether 
or not he has complied with the law as to his original entry. 
The additional entry, if allowed, can be perfected even though 
the original entry is later cancelled. 


c. Additional Enlarged Entry on Noncontiguous Land 
After Submitting Proof for Land Subject to an 


Enlarged Homestead Entry. 


Section 218(g) permits an additional enlarged entry of 
noncontiguous land under the following circumstances: 


Any person who has made or shall make 
homestead entry of less than three hundred 
and twenty acres of lands of the character 
described in this section, and who shall 
have submitted final proof thereon, shall 
have the right to enter public lands subject 
to the provisions of this section, not con- 
tiguous to his first entry, which shall not 
with the original entry exceed three hundred 
and twenty acres: Provided, That the land 
originally entered and that covered by the 
additional entry shall first have been desig- 
nated as subject to this section as provided 
by subsection (a) of this section: Provided 
further, That in no case shall patent issue 
for the land covered by such additional entry 
until the person making same shall have 
actually and in conformity with the homestead 
laws resided upon and cultivated the lands so 


Vaz 46 B.D. 164 (1917). 


additionally entered, and otherwise complied 
with such laws, except that where the land 
embraced in the additional entry is located 
not exceeding twenty miles from the land 
embraced in the original entry no residence 
shall be required on such additional entry 
if the entryman is residing on his former 
entry: And provided further, That this sec- 
tion shall not be construed as affecting any 
rights as to location of soldiers’ additional 
homesteads under section 274 of this title. 74/ 


This section permits two types of entries. First, it 
permits anyone who has made a previous original enlarged 
entry for less than 320 acres to make an additional entry 
which will bring the total acreage obtained under the en- 
larged homestead laws up to 320 acres. Second, the pro- 
vision permits one who has made a general homestead entry on 
arid or semiarid land which is nonirrigable to obtain more 
land up to a total of 320 acres for both entries. 


In order to qualify for the noncontiguous additional 
enlarged entry, the applicant need not own or occupy the 
original tract. 75/ This is a difference between the non- 
contiguous and contiguous additional enlarged entries. However, 
even if he does not own or occupy the original tract, that 
original tract must still be designated as nonirrigable, 
since the original tract must qualify for enlarged homestead 
entry before the additional entry under this section can be 
made. 


ad. Rights of Widows and Heirs to Make Additional Entry 


Sections 218(c) and 218(g) permit a person who has made 
an original entry to make an additional entry. The cases have 
interpreted these provisions to mean that only the original 
entryman can make additional entries. Successors in interest 
or the entrymen's widows and heirs may not make additional 
enlarged entries. 26/ The cases reason that widows and heirs. 
do not need the right to make an additional enlarged entry since 
they still hold the right to make an original entry on their 
own behalf. This is the same rationale used to deny widows 
and heirs the right to meke additional entries under the 
general homestead laws. However, in the case of enlarged 
homesteads the reasoning behind the rule is faulty because 
widows or heirs cannot always make original entries on their 


74/ 43 U.S.C. sec. 218(g) (1964). 
75/ 43 0.F.R. sece 2211.6-5(c) (1968). 


6/ Timothy Sullivan, guardian of Juanita Elsenpeter, 
L.D. 110 (1917). 
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own behalf. 


Under the general homestead laws widows and heirs are 
always able to make an he Pie entry on their own behalf, 
because the maximum size of any general homestead which they 
may inherit is 160 acres and anyone not owning more than 160 
acres can make an original entry on his own. 77/ However, 
in the case of enlarged homesteads it is possible to inherit 
more than 160 acres, and anyone holding title to more than 
160 acres is disqualified from veda 3 an enlarged homestead 
entry. 78/ This disqualification makes the inability of a 
widow or heir to obtain an additional enlarged entry somewhat 
inequitable. If a widow or heir holds title through a deceased 
enlarged homestead entryman to more than 160 but less than 320 
acres of land he or she can neither make an additional nor an 
original enlarged entry; the first is precluded because of 
the rule against widows and heirs being allowed to make addi- 
tional entries, and the second because they cannot qualify as 
entrymen due to their owning more than 160 acres. The only 
way such individuals could bring their holdings to the statu- 
tory maximum of 320 acres would be to dispose of the land 
inherited and start again from the beginning with a new 
original entry. 


e. Second Additional Entries 


The case of William B. Ketchum, 79/ dealing with the 
general homestead Laws, held that only one additional entry 
may be made even if that additional entry does not bring the 
total land holdings up to 160 acres. However, there are cases 
which indicate that this rule does not apply to enlarged 
homesteads and that more than one additional enlarged home- 
stead entry may be made. 


In the case of Richard 0. Lunke 80/ the entryman applied 
for a second contiguous additional entry after having already 
perfected one such entry.’ The Secretary allowed the second 
additional entry stating that the land being sought was not 
subject to entry when the first additional entry was made. 
Under this circumstance the Secretary stated: 


77/ 43 U.S.C. sec. 161 (1964). 


78/ Section 161, pertaining to general homesteads, forbids 
homestead entry by any person who holds title to more than 
160 acres of other land. As stated above, the qualifications 
for an entryman for an enlarged homestead are the same as 
those for a general homestead. Therefore, the provisions of 
section 161 govern who may make an original enlarged home- 
stead entry. 


79/ 48 L.D. 144 (1921). 
80/ 51 L.D. 581 (1926). 


(T)he Department has concluded that the manner 
in which the prior entries were perfected is 

not controlling, the only limitation of section 
3 (43 U.S.C. sec. 218(c) (1964)) of the enlarged 
homestead act being as to the area which may 

be acquired thereunder. 81/ 


Another example of the procedure used to enable more 

than one additional entry to be made is the case of George 
M. Ingebo 82/ in which the entryman had perfected a general 
omestead entry for 40 acres and had thereafter perfected an 
additional entry under section 214 which permits noncontiguous 
additional entries under the general homestead laws. The 
entryman then applied for a second additional entry, this time 
under the provisions of section 215. Section 215 is the one 
which permits a person to obtain as an additional enlarged 
homestead an area which, when one-half of it is added to the 
area of land already obtained, will not exceed one quarter 
section. The Secretary allowed this second additional entry 
stating that it would be in the nature of an amendment to the 
first additional entry. What the Secretary did in this case 
was to convert a section 214 general homestead additional entry 
into a section 215 enlarged homestead additional entry and 
allow the converted first additional entry to be amended to 
include more land even though the first additional entry had 
already been perfected and patented. 


In the case of Albert G. Carson 83/ the entryman applied 
for a noncontiguous additional entry after applying for, 
receiving, but not having perfected, a previous contiguous 
additional entry. The Secretary held that the noncontiguous 
additional entry should be allowed, reasoning that if addi- 
tional contiguous land is not available so as to allow the : 
entryman to obtain a total of 320 acres, a simultaneous entry 
for noncontiguous land can also be made if it is possible for 


the entryman to meet the requirements to perfect both additional 


entries simultaneously. Of course, only 320 acres can be per- 
fected under all entries. 


In light of the numerous cases which state that the en- 
larged homestead laws are part of the general provisions of the 
homestead laws and subject to the practice, regulations, and 
decisions applicable thereto, 84/ the inconsistency between the 


B1/ Id. at 582. 
82/ 46 L.D. 431 (1918). 
83/ 46 L.D. 84 (1917). 
84/ See for instance Scribner v. Love, 53 I.D. 23 (1930). 
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Tunke, Ingebo and Carson decisions discussed above, which allow 
second additional entries under the enlarged homestead laws, 


and the decision in William B. Ketchum 85/ discussed at the begin- 


of this section, which forbids second additional entries 
under the general homestead laws, does not appear justified. 


f. Miscellaneous Reguirements for Additional Enlarged 


Entries 


7 According to the case of Milton L. Hinds (On reconsidera- 
tion) 86/ unless the entire original entry can be designated as 
subject to enlarged entry, neither a contiguous nor a non- 
pomp euens additional entry can be made under sections 218(c) or 
218(g). Therefore, if only a part of the original homestead 
land is designated as qualified for an enlarged entry, an 
additional entry can be made only under the provisions of 
section 215. 


The general married woman's disqualification discussed 
in Chapter 1 87/ does not apply to additional entries if such 
entry is additional to land properly entered prior to her 
Marriage. 88/ 


The qualifications of section 161 which forbid one 
from making entry if he holds title to moré than 160 acres 
of other land do not apply to additional entries. In the 
case of Robert Hildreth 89/ the entryman acquired 1,760 acres 
of land after making his enlarged homestead entry. The sub- 
sequent acquisition of this land did not disqualify him from 
making an additional entry under section 218(c). 


6. The Kinkaid Act 


Of historical interest in any discussion of enlarged 
homesteads is the Act of April 28, 1904, 90/ commonly known 
as the Kinkaid Act which, on its face, pérmits entries up to 
640 acres in northwestern Nebraska on lands which are not sus-— 
ceptible of irrigation. This act also allows entrymen who have 
made previous homestead entries either within or without the 
affected area of Nebraska to make new additional entries on 


85/48 L.D. 144 (1921). 
86/ 49 L.D. 26% (1922). 


872/ See pp. 13 15, supra 
88/ Alice C. St. John, 38 L.D. 577 (1910). 


89/ SL Led. .266 (1925). 


907 Ch. 1801, secs. 1-3, 33 Stat. 547-48 (codified as amended 


at 43 U.S.C. sec. 224 (1964)). 


amounts of land which when added to th y he 
viously entered will not exceed 640 ao a eae gee? 


In general, the requirements for patent are the same as 


for general and enlarged homesteads. The only major difference ' 


is that section 224(c) requires that the ent i 
ryman 
prove that he has placed upon the land predeeh bary na ee rah heed 


t 
tira than $1.25 per acre for each acre included in 


Section 7 of the Taylor Grazi 
ng Act of 1934 91 
hea ote of acreage which can be obtained tp o Einkeid 
= rom 640 acres to 320 acres. That section provides for 
ogi lala EE and opening of lands suitable for the 
ep tare of agricultural crops "except that homestead entries 
casa ea ey pple ape ae eo three hundred twenty 
F es ° j d j 
entries are no longer permissible. Leet pedal poh 


One question is raised by this provision 
of 

“Pages Act, which is codified as eases sie(f). prion te 
ee ents anyone who had made a previous entry was allowed 
ry oe ts eee lands provided that the total entered when 
fos es e amount previously entered did not exceed 640 acres. 
Siew A me : an entryman has previously entered 160 acres of non- 
Soper ands and is now attempting to enter additional lands 
ae e Kinkaid Act, the question arises as to whether he 
ten : permitted to enter 160 or 320 acres of additional 
feria coe not clear from the language in section 315(f) 
<r es e total limit on all homestead entries is 420 acres 

whether the limit applies only to each tract entered but 
permits entries of more than one tract. 


The passage of section 315(f) has made the Ki j 
fe pred a matter of historical interest only, arene rces 
omestead entries of 420 acres can be made under section 218 
regia The only way the Kinkaid Act might still be useful 
at eeS El eps 315(f) is interpreted to mean 320 acres of 
eet at tater ar Pier pha ari one eel a made a previous 
° s the correc 

land could be obtained under the Kinkaid fetitaettanitiar 
ec pate homestead laws. But even then, the Kinkaid Act is 
156é probably of only historical importance. As of June 30 
7 ,» the public domain held by the Bureau of Land Mana ement 
n Nebraska totaled only 7,825 acres. 2 


1/ Act of June 28, 1934, ch. 86 
Codified as amended at 4% TiBbert IAS eRLLRS Presa 


92/ Ia, 


x 


ee ad 


D. Reclamation Homesteads 


The Reclamation Act of 1902 93/ and its subsequent amend- 
ments are considered one of the most important contributions to 
the agricultural development of the arid west. 94/ In the 
period from 1902 until the advent of World War II some 52,848 
farm entries involving over 2,000,000 acres were made within 
Federal reclamation projects.95/ In the post-World War II 
period through 1958, an additional 2,842 farm openings were 
created with a combine acreage of 264,240. 96/ 


Along with other types of public land entries, reclamation 
homesteads have been of diminishing significance in recent years. 
Although substantial Congressional appropriations for reclamation 
projects are made annually, the purpose of these projects is no 
longer primarily to benefit public lands which will then be 
open to homesteaders. Instead, they are massive multi-purpose 
projects which typically provide flood control, serve water to 
largely private agricultural lands, supply domestic and indus~- 
trial water and generate hydroelectric power. 


The provisions of reclamation law are extremely long, 
technical and detailed. They contain many sections and cover 
a variety of subjects of which reclamation homesteads is only 
one. Such topics as the Small Reclamation Projects Act and 
water service to private landowners are covered by reclamation 
law, but are beyond the scope of this study. Therefore, only 
those code provisions which deal directly or indirectly with 


reclamation homesteading are discussed in this chapter. 


1. Land Subject to Entry 


a. Reclamation Withdrawals 


Section 416, as originally enacted, authorized the 
Secretary of the Interior to completely withdraw from entry 
any public lands which may be required for the construction 
of irrigation works and to withdraw from entry, except under 
the homestead laws, any public lands which may be susceptible 
of irrigation from such irrigation works. However, section 
436, adopted in 1910, partially amends section 416 so that no 


ann 


93/ The Act of June 17, 1902, 32 Stat. 388 (codified generally 
as amended at 43 U.S.C. $371 et seq. (1964). 


94/ See, for example, Gates & Swenson, History of Public Land 
Law Development 654-98 (1968). 


95/ Id. at 692. 


96/ 14, 
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entry of-any ‘type may be made until the Secretary has decided 
how much acreage to allot to each individual entryman and until 
the water is ready to be delivered to the land. This means 
that the lands are completely withdrawn, even to homestead 
entry, until the government project is complete. 


The 1910 passage of section 436 was necessary to end the 
common practice of entering land near a potential Federal pro- 
ject for speculative purposes long before the reclamation works 
were constructed and therefore, long before the land could be 
settled and cultivated. 97/ 


b. The Effect of Minerals on the Availability of 
Reclamation Homesteads 


The existence of certain minerals within the .boundaries 
of a reclamation homestead withdrawal has the same effect as 
under the general homestead and desert land laws. The exis- 
tence of phosphate, nitrate, potash, oil, gas or asphaltic 
minerals will not foreclose reclamation homestead entries. 
However, the entryman must agree to take his patent subject 
to a reservation to the United States of these minerals. 98/ 


c. Acreages Limitations 


As was noted above, section 436 states that no reclamation 
homestead entry may be made until the water is ready to be 
delivered to the land and the Secretary has established the 
acreage to be permitted per entry. Section 419 requires the 
Secretary to limit the acreage of each entry to that which 
may be reasonably required for the support of a family upon 
the lands in question. This procedure for determining the 
area of entry, known as establishing "farm units", is more 
specifically dealt with in section 434 which states: 


Public land which it is proposed to 
irrigate by means of any contemplated works 
shall be subject to entry in tracts of not 
less than forty nor more than one hundred 
and sixty acres: Provided, That whenever, 
in the opinion of the Secretary of the 
Interior, by reason of market conditions and 
the special fitness of the soil and climate 
for the growth of fruit and garden produce, 

a lesser area than forty acres may be suffi- 
cient for the support of a family on lands to 
be irrigated under the provisions of the 
reclamation law, he may fix a lesser area than 


97/ See Id. at 654-66, for a discussion of the speculation 
problems encountered on the early reclamation projects. 
98/ See Chapter 1, pp. 8-11 and Chapter 3, p1l14 
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forty acres as the minimum entry and may 
establish farm units of not less than ten 
nor more than one hundred and sixty acres 
+ + - . Provided, That an entryman may 
elect to enter under said reclamation law 
a lesser area than the minimum limit in 
any State or Territory. 99/ 


Pursuant to the authority granted by this provision, the 
Secretary of the Interior may establish farm units of not 
less than ten acres. However, the section gives the entryman 
additional authority to enter less than the minimum area es- 
tablished by the Secretary if he so desires. The regulations 


-elaborate on this option by stating: 


The farm units may be as small as 
5 acres where the lands are suitable for 
fruit raising, etc., but as a rule they 
are fixed at from 40 to 160 acres each. 100/ 


The entryman may elect to enter less than the minimum farm 
unit only when the smaller unit is sufficient, if carefully 
managed,to return to the reclamation fund the charges appor- 
tioned to the irrigable area thereof. 101/ 


‘In certain circumstances, a farm unit may exceed 160 acres 
so long as the irrigable area of the entry does not exceed 160 
acres. Section 451(h) states: 


In administering sections 434, 448, and 
544 of this title, the Secretary may to the 
extent found necessary as shown by a land 
classification to provide farm units suffi- 
cient in size to support a family, establish 
such units of not more than three hundred and 
twenty acres containing not more than one 
hundred and sixty irrigable acres designated 
by him and may permit entry and assignment 
under the homestead laws. . . . 102/ 


The acreage limitation provisions of the reclamation 
homestead laws are significantly different from those found 
in the other public land entry statutes discussed in this 
study. The decision as to the amount of land which may be 
99/ 43 U.S.C. §434. (1964). 

100/ 43 °C.F.R. §2211..7=1(d)3)), (1968) - 


VOL: 43 ClR UR. 1§2211.7—-1.(4d)"(@) £968 ie 


102/ 43 U.S.C. §451(h) (1964). 


reclamation fund the charges apportioned to the irrigable area of 
the entry. 103/ 


2. Qualifications of Entrymen 


Section 432 states that lands to be irrigated under the 
reclamation laws shall be subject to entry only under the | 
provisions of the homestead laws. Therefore, the prospective 

entryman must, as a minimum, meet the basic requirements which 

were discussed in Chapter 1 on general homesteads. 104 In | 
addition, however, section 433 establishes requirements for 

reclamation homestead entrymen as to their character and capital 
qualifications. The section states: | | 


entered is left, not to the entryman, but to the Secretary of : | | 
the Interior based upon the Secretary's determination of the y 
acreage necessary for the support of a family. Since, 

reclamation homestead farm units are burdened with those | 
payments necessary to reimburse the reclamation fund for the 

cost of constructing reclamation works, a self-sufficient farm 

unit is one which can both support a family and return to the 


The Secretary is authorized, under 
regulations to be promulgated by him, to 
require of each applicant including prefer- | 
ence right ex-service men for entry to pub- 
lic lands on a project, such qualifications 
as to industry, experience, character, and ) | >) 
capital, as in his opinion are necessary to 
give reasonable assurance of success by the 
prospective settler. .. . 105 


Section 433(a) should also be noted at this point. It was 
added in 1940 and declares it to be the policy of Congress that 
a preference should be given to needy families who have no other 
means of earning a livelihood or have been compelled to abandon 
other farms in the United States and with respect to whom it 
appears that there is probability that such family will be | 
able to earn a livelihood on such irrigated land. This 
provision seems to conflict with section 433 which allows the 
Secretary to require that the entrymen have certain experience | 
and capital. In light of the regulations discussed below, 
which require a great deal of capital, a preference for needy 
families does not seem to exist. 


The last sentence of section 433 authorizes the Secretary 
to appoint boards composed in part of private citizens to 
assist in the selection of qualified entrymen. Under the 


104/ See Chapter 1, pp. 12-17 ) 


103/ 43 C.F.R. §2211.7-1(d) (1) (1968). | 
105/ 43 U.S.C. §433 (1964). | 


authority granted by this provision, the Secretary has estab- 
lished regulations delegating the authority to appoint such 
boards to the Commissioner of Reclamation. These regulations 
provide that such boards shall consist of not less than two 
citizens residing on or in the vicinity of the project who 

are deemed to have a public-spirited interest in successful 
development of the project and the welfare of the settlers. 

A third board member shall be a Bureau of Reclamation official. 
If, in view of the volume of the work or the variety of the 
problems: involved in the selection of the settlers, the 
Commissioner of Reclamation feels that more than three board 
members are necessary, he may appoint additional citizen members. 
106/ 


The duties of the board include recommending for approval 
by the Secretary of the Interior the amount of capital to be 
required of applicants, the examination, approval, or reject- 
ion, in accordance with established procedures, of applications 
for reclamation homestead entry, and recommendation to the 
Commissioner of Reclamation or other qualified officials con- 
cerning any matters connected with the settlement of the 
project. 107/ 


The regulations broadly establish the minimum qualifica- 
tions for entrymen. An applicant mist be possessed of honest, 
temperate habits, thrift, industry, seriousness of purpose, 
record of good moral conduct, and a bona fide intent to engage 
in farming as an occupation. 108/ Further, he must have a 
minimum of two years full-time farm experience consisting of 
participation in actual farming operations after attaining 
the age of fifteen years. One year of this required experience 
is not necessary if the prospective entryman can substitute 
therefor time spent studying agricultural courses in an 
accredited agricultural college or time spent working with 
farming related subjects such as teaching vocational agri- 
culture or similar subjects. However, each academic year of 
schooling or teaching is equal to only six months of actual 
experience, and substitutions of this type will not be allowed 
for more than one year of full-time farm experience. Therefore, 
at least twelve months of actual farm experience are necessary. 
109/ 


The regulations go on to state that applicants who have 
acquired their experience on irrigated farms will not be given 
a preference over those whose experience was acquired on a 
nonirrigated farm. However, all applicants must demonstrate 
experience of such a nature as will demonstrate that the 


106/ 43 C.F.R. §401.6(a) (1968). 
107/ 43 C.F.R. §401.6(c) (1968). 


(108/ 43 C.F.R. §401.7(a) (1968). 


109/ 43 C.F.R. §401.7(b) (1968). 
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applicant is qualified to undertake development and operation 
of an irrigated farm by modern methods. 110/ Also, an 
applicant must be in such physical condition as will enable him 
to engage in normal farm labor. 111/ 


As stated above, the statute and regulations require that 
the entryman possess a certain amount of capital. The regula- 
tions state that the minimum amount of cash, or assets readily 
convertible into cash, or assets such as livestock or farm 
machinery which will be useful in development and operation of a 
new farm, will be determined by the board based upon its deter- 
mination of the minimum needed in the area to be developed. 

The regulations state: 


In considering the practical value of property 
which will be useful in the development of a 
farm, the board will not value household goods 
at more than $500 or a passenger car at more 
than $500. If the applicant proposes to con- 
vert items into cash, total cash value of such 
items should be shown with a full explanation. 
An applicant may be required, as provided in 
§401.15, to furnish a certified financial state- 
ment showing all of his assets and all of his 
liabilities. Assets not useful in the devel- 
opment of a farm will be considered if the 
applicant furnishes, at the board's request, 
evidence of the value of the property and proof 
of its conversion into useful form before the 
issuance of a certificate of qualification. 112/ 


The introductory paragraph of section 401.7 of the regula- 
tions 113/ states the philosophy behind the qualification 
requirements and the ramifications of failing to meet them. 


The minimum qualifications set forth 
in paragraphs (a) to (d) of this section are 
necessary to give reasonable assurance of 
success of an entryman or entrywoman on a 
reclamation farm unit. Applicants must, in 


110/ id. 

111/ 43 C.F.R. §401.7(c) (1968). 

112/ 43 C.F.R. §401.7(d) (1968). Although the quoted regula- 
tion is still found in the latest Code of Federal Regulations, 
the Bureau has stated it no longer follows this rule. The most 
recently issued public notices give no credit for automobiles 
or household goods. 


113/ 43 C.F.R. §401.7 (1968). 


of 
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the judgment of the examining board, meet 
these qualifications in order to be consid- 
ered for entry. Failure to meet them in 
any single respect will be sufficient cause 
for rejection of an application.- No credit 
will be given for qualifications in excess 
of the required minimum. 114/ 


3. Application for Entry 


a. Application for Certificate of Qualification 


The opening of public land within a Federal reclamation 
project is announced by the Secretary of the Interior by 
public notice published in the Federal Register. The announce- 
ment is then disseminated as widely as possible through 
established news media and by direct mail to those persons 
who have requested such information. TS / 


The lands open to entry pursuant to each notice are 
divided into farm units as discussed above. After the farm 
units are established and the notice of opening of lands is 
published, the procedure for choosing among the applicants 
begins. The regulations deal at length with the subject of 
veterans' preferences. These preference provisions previously 
codified in sections 279, 280 and 281, expired in 1959, and 
although reference to them has not been deleted from the 
regulations, they are no longer applicable. 


A person desiring to enter a farm unit must complete an 
application form. 116/ All complete applications filed prior 
to the date specified in the public notice are treated as 
simultaneously filed, and are given first priority. Lit/ ALL 
applications filed after this specified date are considered in 
the order in which they are received, if any farm units remain 
after the first priority group has been processed. 118/ 


The board conducts a drawing of applicants in the first 
priority group. The names of a sufficient number of appli-, 
cants (not less than four times the farms units to be awarded) 


and drawn for the purpose of establishing the order in which 
the applications will be examined to determine eligibility. 119/ 


— 


Lidys tae 
115/ 43 C.F.R. §401.1 (1968). 


116/ 43 C.F.R. §401.10 (1968). A copy of the form may be found 
in Appendix B, p. B-1ll, et seq. 


117/43 C.F.R. §401.13(b) (1968). 
118/ 43 C.F.R. §401.13(c) (1968). 


119/ .43.C.F.R. §402..24 (1968). 
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Those applicants whose names are drawn are supplied forms on 
which to submit evidence of qualification. The completed form 
must be mailed or delivered to the appropriate office of the 
Bureau of Reclamation within 30 days after the form is mailed 
to the last known address furnished by the applicant. 120/ 


The board then determines from the answers supplied 
whether the applicant appears to meet the qualifications. If 
the examination indicates that he does, the applicant may be 
required to appear for a personal interview. This interview 
allows the board to obtain any additional information it may 
desire, and affords the applicant the opportunity to obtain 
any information he desires relative to conditions in the area, 
and an opportunity to examine the farm units. If the appli- 
cant fails to appear for the personal interview, he forfeits 
his priority as established by the drawing. 121/ 


The applicants are notified if they have qualified for 
entry. Such applicants then successively exercise the right 
to select the farm unit in accordance with the priority 
established by the drawing. 122/ Failure to select within the 
time specified by the board will cause the applicant to forfeit 
his position in the priority group. His name will then be 
placed last in that group. 123/ 


If any farm units remain after all the qualified selected 
names have had an opportunity to choose a farm unit, there 
will be a second drawing from any names remaining in the first 
priority group and the same procedure will be followed with 
regard to these applicants. 124/ If any farm units remain 
after the first priority group has been exhausted, the second 
group of applications is processed, in the order of their 
receipt. 


Pursuant to section 471, the applicant must pay an initial 
installment equal to 5 percent of the construction charge fixed 
for the farm unit he has chosen before the certificate of 
qualification will be issued. 125/ In addition the entryman 
must pay other filing fees or charges due. 126/ 

120/ 43 C.F.R. §401.15 (1968). 
aL/ 43 C. Fans §401,16-(1968):. 
122/ 43 C.F.R. §401.17 (1968). 
123 43 C.F.R. §401.18 (1968). 
124/ 43 C.F.R. §401.19 (1968). 
125/ See also, 43 C.F.R. §401.19 (1968). 


126/ Id. 


b. Application for Homestead Entry 


Once the applicant has obtained the certificate of quali- 
fication, the procedure for applying for entry is identical to 
the procedure for applying for any other homestead entry, with 
the exception that the certificate of qualification must be 
attached to the entry application. Since, as a general rule, 
most of the problems which arise when homestead entry is re- 
quested have been settled before the certificate of qualifica- 
tion has been issued, the approval of the application for entry 
under the homestead laws generally occurs as a matter of form. 


4, Final Proof Requirements 


The final proof requirements for reclamation homesteads 
are a combination of requirements established by the general 
homestead laws and additional requirements established by 
certain provisions of reclamation law. Generally, two final 
proofs are filed at separate times. 


a. Homestead Proof 


Section, 439 requixes the entryman;to,.comply with the home- 
stead laws and, in addition, reclaim at least one-half the 
total irrigable area of his entry for agricultural purposes. 
On its face, this provision, along with section 432, requires 
the reclamation homestead entryman to carry out all require- 
ments of pentest homestead proof established by section 164. 
To fulfill the genera? homestead proof requirements the entry- 
man must: Establish residence on the land within 6 months un- 
less a 6 month extension is granted; reside on the land for 7 
months a year for 3 consecutive years (unless reduced as a 
eredit for military service); construct a habitable house on 
the entry; and cultivate one-sixteenth of the land the second 
year and one-eighth of the land the third year and until final 
proof. 127/ The reclamation homestead regulations echo the re- 
quirement that all aspects of general homestead proof must be 
met: 

All persons who make entry of lands 
within the irrigable area of any project 
commenced or contemplated under the recla- 
mation law will be required to comply fully 
with the homestead law as to residence, 
cultivation, and improvement of the lands. . 


In spite of section 432 and 439 and the regulation quoted 
above, section 440, adopted in 1914, as interpreted by the 
Bureau of Land Management, appears to eliminate the require- 
ment that homestead proof include evidence of cultivation. 


127/ Section 436 provides that the commutation provisions of 
section 173 do not apply to reclamation homesteads, 


128/ 43 C.F.R. §2211.7-6(a) (4) (1968) (emphasis added). 


Section 440 states: 


The Secretary of the Interior is author- 
ized to make general rules and regulations 
governing the use of water in the irrigation 

-of the lands within any project, and may 
require the reclamation for agricultural 
purposes and the cultivation of one-fourth 
the irrigable area under each water-right 
application or entry within three full 
irrigation seasons after the filing of 
water-right application or entry, and the 
reclamation for agricultural purposes and the 
cultivation of one-half the irrigable area 
within five full irrigation seasons after 
filing of the water-right application or 
entry, and shall provide for continued 
compliance with such requirements. 129/ 


In a document entitled Information for Prospective Reclama- 
tion Homestead Entrymen, dated August 31, 1948, Marion Clawson, 
then the Director of the Bureau of Land Management, stated his 
interpretation of the effect of section 440 on the homestead 
proof cultivation requirements for reclamation homesteads: 


Final homestead proof must be made within 
5 years from the date of the allowance of the 
entry. Such proof must show that there is a 
habitable house upon the land at the time the 
proof is submitted, that the residence require- 
ments have been met, that the improvements are 
of such a character as to show good faith and 
that the entryman is a citizen of the United 
States. Cultivation need not be shown at the 
time of the submission of the final homestead 
proof. 130/ 


The reasoning behind this statement was clarified in another 
document entitled, Procedure, Reclamation Homestead, also 
issued by Director Clawson in August of 1948, in which he 
stated: 


The requirement of the homestead law as 
to cultivation does not apply and need 
not be shown by the homestead proof, 

as cultivation is a statutory requirement 
of the reclamation law. 131/ 


129/ 43 U.S.C. §440 (1964). 
130/ M. Clawson, Information for Prospective Reclamation 
Homestead Entrymen 3 (August 31, 1948). 


131/ Bureau of Land Management, Dept. of the Interior, Proce- 
dure, Reclamation Homesteads 5 n. 1, (August 3, 1948). 
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Thus, although it is possible to interpret section 440 
and sections 432 and 439, in a harmonious manner so as to 
require homestead cultivation, up to the beginning of the 
third full irrigation season and section 440 cultivation 
thereafter, the Bureau of Land Management has interpreted the 
statutes as being inconsistent, and has ruled that section 440 
overrides the general homestead law cultivation requirements. 
Accordingly, cultivation need not be shown when homestead 
proof is submitted. 


Homestead final proof must, of course, be filed within 
five years after entry. It must be filed prior to or simul- 
taneously with reclamation final proof. Patent does not issue 
upon the filing of homestead final proof, but must await 
completion of the additional requirements established by 
reclamation law. 


b. Reclamation Proof 


Section 439 was adopted in 1902 as part of the original 
Reclamation Act. It required the entryman, in addition to 
complying with the homestead laws, to reclaim at least one- 
half of the total irrigable area of his entry for agricul- 
tural purposes. This section was supplemented in 1914 by 
the adoption of section 440. Section 440, which was quoted 
earlier, requires cultivation of one-fourth the irrigable area 
of the entry within 3 full irrigation seasons and cultivation 
of one-half the irrigable area within 5 full irrigation sea- 
sons. This latter provision is broader than section 439 in that 
it specifically requires cultivation in addition to reclama- 
tion. 


The-regulations exhaustively define the terms "reclamation" 
and "cultivation": 


To comply with the provisions of the 
reclamation law as to reclamation and 
cultivation, the land must be cleared of 
brush, trees, and other encumbrances, 
provided with sufficient laterals for its 
effective irrigation, graded and otherwise 
put in proper condition for irrigation and 
crop growth, planted, watered, and culti- 
vated, and during at least 2 years next 
preceding the date of approval by the 
official in charge of the project of proof 
of reclamation, except as prevented by 
hailstorm or flooding, satisfactory crops 
must be grown on at least one-half of the 
irrigable area thereof. A satisfactory 
crop during any year shall be any one of 
the following: (a) A crop of annuals pro- 
ducing a yield of at least one-half of the 
average yield on similar land under similar 
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conditions on the project for the year 
in which it is grown; (b) a substantial 
stand of alfalfa, clover, or of other 
perennial grass substantially equal in 
value to alfalfa or clover; or (c) a 
season's growth of orchard trees or vines 
of which 75 percent shall be in a thrifty 
condition. The crop production requirements 
of this section affecting lands embraced in 
reclamation homestead entries made after 
January 1, 1949, must be performed and met 
by the entryman personally, by members of 
his immediate family residing with him, or 
by persons employed under his direction, 
supervision, and management. 132/ 


Assuming the reclamation and cultivation requirements 
have been met, under section 541 final proof is not complete 
and no patent will be issued until all sums due the United 
States on account of the entry are paid. 133/ This pro- 
vision of the law has not been interpreted to require full 
payment of the total reclamation charges assessed against the 
land before patent may issue, but only to require that those 
payments currently due be paid. 134/ The effect of the 
outstanding charges on the patentee’s rights is discussed 
further in the following pages. 


5. Assignments 


Section 441 authorizes the assignment of reclamation home- 
stead entries once regular homestead proof has been made, even 
if this is prior to the completion of reclamation proof. The 
section provides that all assignments shall be subject to the 
limitations, charges, terms and conditions of reclamation law. 
One of these restrictions is created by section 443, which 
provides that no person may hold by assignment more than one 
farm unit prior to final payment of the total charges for all 
other lands held by him subject to reclamation: law. This 
section disqualifies as assignees all reclamation homestead 
entrymen or others who are receiving Federal water until their 
lands are no longer burdened with reclamation project construc- 
‘tion charges. 


If the assignee is a married woman, the regulations require 


that she must purchase the assignment with her own separate 
money in which her husband has no interest or claim. 135/ 


132/ 43 C.F.R. §2211.7-6(g) (1968). 
133/ 43 U.S.C. §541 (1964). 
134/ 43 C.F.R. §2211.7-6(a) (3) (1968). 


oh. 43 C.F.R. §2211.7-4 (a) (3) (iii) (1968). 


This is to insure that a husband who holds an entry subject 
to construction charges will not place title in his wife to 
avoid the legal restrictions. 


6. Patents, Liens for Construction Charges and the Effect of 
Full Payment 


The subject of construction charges, their ascertainment 
and repayment, is long, complicated, detailed and beyond the 
scope of this chapter. However, certain aspects of the con- 
struction charge should be outlined. Section 461 discusses 
the purpose behind the construction charges as follows: 


The construction charges which shall 
be made per acre upon the entries and upon 
lands in private ownership which may be 
irrigated by the waters of any irrigation 
project shall be determined with a view of 
returning to the reclamation fund the esti- 
mated cost of construction of the project, 
and shall be apportioned equitably. 136/ 


Pursuant to this provision, at the‘time the farm units are 
established a construction charge is determined based upon 
the classification of the land and the number of irrigable 
acres in the entry. 1377 


‘ As was noted earlier when discussing the applications 

for entry, section 471 requires the entryman to pay 5 per- 
cent of the construction charge fixed for his land at the 

time he applies for entry. After this first payment, the 
balance of the construction charge is due in annual install- 
ments, the first of which becomes due and payable on December. 
lst of the fifth calendar year after the initial installment 
has been paid. 138/ The Secretary can fix the number of years 
over which the annual payments can be spread, up to a maximum 
of forty years. 139/ 


Quite often the water is delivered to entries through 
legally organized water-users' associations or irrigation 
districts. In such an instance, the irrigation district 
becomes the fiscal agent of the United States and collects 
136/ "43. S.C. S400 (1964), 

137/ ©4320. SisCemeS 462-1964) 
138/ 43 U.S.C. §471 (1964). 


139/ 43 U.S.C.§485(b) (1964). 
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the annual payments due. 140/ 


As noted above, the payment of all construction charges 
is not a prerequisite to obtaining a patent. The entrymen 
need only pay all charges currently due in order to be 
eligible for a patent. However, unlike the patentee under 
the desert land laws or the other homestead laws, the 
reclamation homesteader is not completely free of all 
restrictions once he receives his patent. On the contrary, 
there are several important statutory restrictions placed 
upon him. 


First, section 542 provides: 


Every patent. . . shall expressly 
reserve to the United States a prior lien 
on the land patented... ., together with 
all water rights appurtenant or belonging 
thereto, superior to all other liens, claims 
or demands whatsoever for the payment of all 
sums due or to become due to the United 
States or its successors in control of the 
irrigation project in connection with such 
lands and water rights. 


Upon default of payment of any amount so 
due title to the land shall pass to the United 
States free of all encumbrance, subject to the 
right of the defaulting debtor or any mortgagee, 
lien holder, judgment debtor, or subsequent 
purchaser to redeem the land... 141/ 


Second, section 544 as it applies to public land entries 
(it also applies to private land) provides that no one shall 
acquire, own, or hold irrigable land for which entry was made 
under the reclamation laws in excess of one farm unit before 
the final payment has been made of all construction charges. 
It also provides that no water shall be furnished or a water 
right sold or recognized under the reclamation laws for such 
excess land. This section does make an exception for excess 
land acquired by foreclosure or other process of law but 
requires that any such excess land be disposed of within five 
years after its acquisition. 


Third, section 443, as mentioned above, provides: 


No person shall hold by assignment 
more than one farm unit prior to final 
payment of all charges for all the land 


140/ 43 U.S.C. §477 (1964). 
141/ 43 U.S.C. §542 (1964). 
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held by him subject to the reclamation 
law, except operation and maintenance 
charges not then due. 142/ 


(a) The Effect of Full Payment of All Construction Charges. 


While the above statutes make it quite clear that a recla- 
mation homestead patent carries certain restrictions until all 
construction charges have been paid, there is some question 
whether there are any perpetual restrictions which continue 
after final payment of those charges. 


Section 543 provides: 


Upon full and final payment .. . the 
United States .. . shall issue upon request 
a certificate certifying that payment of the 
building and betterment charges in full has 
been made and that the lien upon the land has 
been so far satisfied and is no longer of any 
force or effect except the lien for annual 
charges for operation and maintenance. 143/ 


Sections 443 and 544 referred to above, when read alone, seem to 
imply that once full payment had been made the patentee may acquire 
additional lands and obtain reclamation water for use thereon 
without being subject to the excess land provisions of the 
reclamation law. However, there is considerable controversy 
concerning the effect of full payment on the right to receive 
reclamation water for lands in excess of 160 acres. This 
controversy involves the right of all landowners within a 
reclamation homestead or otherwise. As yet this controversy 

has not been resolved by the courts, but numerous opinions, 
briefs, and reports have been written on the subject of the 
effect of full payment of construction charges on the excess 

land provisions of Federal reclamation law. Mostly, these 
publications attempt to interpret the intent of Congress. They 
analyze the congressional records and discuss the interpreta- 
tions made by others of the various statutes and congressional 
debates. There has not bemMunanimity in the conclusions reached. 


To illustrate the controversy, without attempting to dis- 
till the voluminous material that has been written, it might 
be well to refer to a few of the published opinions. In 1914, 
Mr. Will R. King, the then chief counsel of the United States 
Reclamation Service issued an opinion to the Secretary of the 
Interior interpreting section 3 of the Act of August 9, 1912, 144/ 


_—" 


14272 43° US ST Cy S4430 (1964) 5 
143/ 43 U.S.C.§543 (1964). 


144/ Act of August 9,.1912, ch. 278, §3, 37 Stat. 266 (codified 
as amended at 43 U.S.C. §544 (1964)). 
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which has been codified as amended as section 544 referred to 
above. In his opinion Mr. King came to the conclusion that sec- 
tion 3 


[W]ill accordingly permit the furnishing of 
water for land on which payment in full has 
been made of building and betterment charges 
even when more than 160 acres of such land 
is owned by one person, provided the annual 
charges for operation and maintenance are 
made and all other requirements are complied 
with. 145/. 


In 1947 the then Associate Solicitor of the Department 
of the Interior, Mr. Felix S. Cohen, issued an opinion con- 
cerning the effect of full payment of construction charges 
under a joint liability repayment contract. This type of 
contract is one between the Bureau of Reclamation and an 
drrigation district under which the district and the indivi- 
dual land owners therein are jointly liable to the Bureau. 


That opinion stated: 


In the light of the foregoing, it is my 
view that upon full payment of construction 
obligation under a joint-liability repayment 
contract, the lands receiving water under 
such contract are, under the provisions con- 
tained in Section 3 of the Act of August 9, 
1912, relieved of the statutory excess-land 
restrictions. 146/ 


In 1957 Mr. Elmer F. Bennett, who was then the Solicitor, 
issued an opinion on the authority of the Secretary of the 
Interior to enter into a contract with a water district which 
provided that individual holders of excess lands within the 
district could pay the construction costs allocable to their 
lands and thereby be relieved of the excess land provisions. 
147 He concluded that the Secretary had no such authority 

ecause the project involved was being operated pursuant to 
the provisions of section 46 of the Omnibus Adjustment Act 
of 1926. 148/ In his opinion he distinguished section 46, 


145/ 43 L.D. 339 (1915). 
146 Solicitor's Opinion M-35004 (October 27, 1947). 
147/ Solicitor's Opinion M-36457, 64 TeDeera (L957). 


148 Act of May 25, 1926, ch. 383, §46, 44 Stat. 649; 
(codified as amended at 43 U.S.C. §423e (1964)). 
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which requires a joint liability contract from earlier pro- 
visions of Federal reclamation law, i.e., section 3 of the 
Act of August 9, 1912 (section 544), which authorized 
individual contracts. He construed section 544 to mean that 
a reclamation homestead entryman would be free of all excess 
land limitations upon final payment of construction charges. 


Then in 1961 Mr. Frank J. Barry, who was then the 
Solicitor, issued an opinion which is critical of the earlier 
ones issued by Messrs. King and Cohen. In his opinion Mr. 
Barry stated: 


However, legislation enacted subsequent 
to the issuance of the King opinion renders 
it irrelevant to the issue presented as to 
the effect of payment upon Section 46. The 
Cohen opinion is in error as it not only 
ignored the subsequent legislation but relied 
on a misreading of King for support. 149/ 


Mr. Barry held that contracts when pending before the 
Secretary of the Interior which provided that the excess land 
provisions would not apply to land within the contracting 
district if the construction charges allocable to the district 
lands were paid off within 180 days were invalid and could 
not be entered into by the Secretary. 150/ While Mr. Barry 
was critical of the opinions of Messrs. King and Cohen, he 
did not contradict Mr. Bennett's opinion. He distinguished 
between an individual owning excess land in a district at 
the time the district enters into a contract for water and 
someone, such as a reclamation homesteader, who acquires excess 
abi a egoke to the time he begins receiving water. He 
stated: 


I have concluded that the land limitation 
requirements of Section 46 relative to disposi- 
tion of pre-existing excess holdings cannot be 
avoided or their application frustrated by 
early payment of a contractor's repayment obli- 
gation and that payout is a relevant factor 
only in connection with the effect of excess 
land limitations on the coalescence of holdings. Sly 


149/ Solicitor's Opinion M-36634 68 I.D. 372, 376 (1961). 
150/ In a letter to the Secretary of the Interior dated 


December 29, 1961, the Attorney General agreed with Mr. 
Barry's conclusion. 68 I.D. 370 (1961). 


151/ Solicitor's Opinion M-36634.68 I.D. 372, 376, 377 (1961). 
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decision would require the desert land entryman to relinquish 
esis ) ) all land in excess of one farm unit and reclaim one-half the 
: irrigable portion of the remaining land. 


contract requirement of Section 46 of the 1926 
Act. Section 3 of the 1912 Act [now codified 
as Section 544] as well as Sections 5 and 3 of 


Section 448 specifically states that nothing therein 
shall be held to require a desert land entryman who owns.a 
water right and reclaims his land independently of the recla- 


1902 Act remain viable under the joint liability Mation project to accept the conditions of reclamation law. 


contract system, but they, and payout, are 
relevant to application of excess land questions 8 F . ; ‘ ; ; 
not covered by the recordable contract require- | : lathead Irrigation District Project 


ments, i.e., the subsequent acquisition of 


Payout is not relevant to the recordable | | 


One additional reclamation homestead program should be 


pang NE ont SPE ge peas er da) aS phyeode I mentioned. The Flathead Irrigation Project was constructed 
2 ry. = 9en | within the Flathead Indian Reservation under the provisions 
coalescence of holdings". 152/ 


of the Act of April 23, 1904, 153/ as amended by the Act of 
May 29, 1908, 154/ and the Act of May 10, 1926. 155/ The 
Flathead Project was not carried out under the general pro- 
visions of reclamation law, but was constructed and operated 
under its own special act which was never codified. In most 
\ respects the requirements for entry and patent are identical 
| | to those of general reclamation law. However, in several 
respects, two of which will be discussed, the provisions 


above is that the question of whether a reclamation homestead 
patentee is relieved of all Federal restrictions after he has 
made his final construction payments is not from doubt. 
It probably will not be free from doubt until the question 

is either decided by the courts or there is further congres- 


Perhaps the only conclusion that can be drawn from the [: 


sional action. Until it is resolved in one of these two ways differ 
the reclamation homestead patentee will not know for certain \ ‘ 
whether his land is subject to perpetual restrictions First, in addition to the usual final proof requirements, 


against excess lands or whether once he makes the final con- 


struction payment he will hold his land free of all restrictions. | | an qnirymar, wa tl: Che Tama hc) Set, SaaS ee meee eee 


) Indian price for the land. One-third the value of the land 
; must be paid when entry is made with the balance. paid over a 
7. Desert Land Entries 5-year period without interest. 156/ 


Section 432 provides that once public lands which it is | 
proposed to irrigate by means of any contemplated works have 

been identified, entry may only be made under the provisions 
of the homestead laws. However, since reclamation projects ; 
most often occur in semiarid regions of the states wherein the | | 
desert land laws apply, preexisting desert land law entries 

are often included within the boundaries of the area to be ; | 


Second, although section 432 provides that the commutation 
provisions of the homestead laws do not apply to reclamation 
homestead entries, the Flathead Project Act permits commutation 
upon payment of the appraised Indian price. 157/ Commutation, 
of course, only fulfills the homestead final proof requirements 
and does not effect reclamation proof. 


served by the project. 


In such case section 448 provides relief to the desert 
land entryman who is directly or indirectly hindered, delayed 
or prevented by reason of the land withdrawal or construction | 
of the reclamation project from making the required improvements ; 
or from reclaiming his land. The time during which the entry- 
man is so delayed is not computed in determining the time within 
which the entryman is required to make annual expenditures and 
submit final proof. 


153/ 33° Stat. 302. 


The section also provides that if and when water is made Che; <ba Blan; 1s Skate $85; 


available from the reclamation project, the desert land entry- 
man may receive water from the project if he makes his entry 
subject to the provisions of reclamation law. An affirmative 


155/ 44 Stat. 464. 


156/ 43, C. PLR. §2211,.8-2:(a)), (1968). 
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152/ Id. at 404-5 1577 43° Ci FR. §2211.8=7:(a), (1968).. 
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CHAPTER 3 
THE DESERT LAND ACT 


A. Introduction 


As noted when discussing enlarged homesteads, the public 
land remaining in the nation after the more desirable lands 
were settled was arid or semiarid and required greater acreage 
for a profitable farm operation. The first attempt to change 
the public land laws to encourage the use and development of 
this dry land occurred in 1877 when Congress passed the Desert 


Land Act. 1/ 


The objective of the desert land laws is somewhat 
different from the homestead legislation passed in 1862, The 
purpose of the desert land laws is to facilitate the reclama- 
tion of desert lands by private entrymen, 2/ not to grant free 
land to settlers who reside upon and cultivate the land. The 
act requires no residence by the entryman, but does require 
the payment of $1.25 per acre as the price of the land. The 
philosophy and purpose of the desert land laws is well stated 
in the regulations as follows: 


(a) It 1s the purpose of the statutes 
governing desert-land entries to encourage 
and promote the reclamation, by irrigation, 
of the arid and semiarid public lands of the 
Western States through individual effort and 
private capital, it being assumed that 
settlement and occupation will naturally fol- 
low when the lands have thus been rendered ~ 
more productive and habitable. 


(b) Such reclamation is often a dif- 
ficult and expensive undertaking, and desert- 
land entrymen sometimes find serious difficulty 
in complying with all the requirements of 
the law, particularly persons who possess 
little capital, All claimants should restrict 
their entries to only that quantity of land 
which they can reasonably expect to reclaim, 
even though such area be much less than may be 
lawfully entered, As the more accessible and 
easily appropriated streams become exhausted, 
it becomes necessary to convey water, often 
for very long distances, from more remote 


1/ Act of March 3, 1877, ch.:107, 19 Stat. ait (codified 
as amended at 43 U.S.C. sec. 321 et seq. (1964), 


2/ United States v. Hanson, 167 F., 881 (9eh Cir,, 1909); 
illiams v. United States, 138 U.S. 514 (1891). 


TIA 


Sources of supply, more elaborate 

expensive systems of irrigation ate wabdibed 
the cost of water rights correspondingly ‘ 
increased, and individuals consequently find 
it necessary to unite their efforts in various 
forms of cooperative enterprise in order to 
Secure the necessary capital. Nevertheless 

a small tract of land, thoroughly reclaimed, 
with an adequate water Supply obtained from 
& large, well-constructed irrigation system 
may be considered a very valuable piece of ‘ 
property, and more desirable than a larger 
tract only partially reclaimed or reclaimed 
from A small, private irrigation System less 
permanent and efficient in character, 3/ 


The desert land laws ori 
ginally permitted the s 
rae Peres nts one person. However, the aggregate amano eae 
which @ person can acquire under all the public land 


acres is the maximum entry under the de 
sert land 1 
ohaeee rps ve ce cunesd more fully lotarsia Ae 
Separate chapter on acreage limit 
husband and wife can obtain 640 acres of Meare lenses ; h 
of them may make a 320-acre entry. as 


The desert land laws are codified i 
n sectio - 

Ahi pee de Hpk tah) Code, 1964 Edieson- ca 

: most active of the laws permitti di p 
agricultural land. In 1967 123 final gabe eee 

: ; entries we 

totaling 30,732 acres, Almost 90 percent of pits accicite es 
occurred in the two states of Idaho and Nevada, 5/ : 


B. Lands Subject to Entry 


The lands subject to ent under th 
are defined by section 322 bee follows: sasha aes 5 


All lands exclusive of fasbee 
ands 
mineral lands which will not, without eee 
tion, produce some agricultural crop, shall be 


3/ 43 C.F.R. sec. 2226.0-1 (1968). 


4/ Ch, 837, sec, 1, 268 
Geto ee es ries 391 (codified as amended at 


Bureau of Land Management, Departme 
fonts Land Statistics: 1967, Table 15, at u3¢° terior. 


6/ All section citations 4 
A n this chapter refer to 7 
ited States Code, 1964 Edition, unless siheniie 
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deemed desert lands, within the meaning of 
sections 321-323, 325 and 327-329 of this title, 
which fact shall be ascertained by proof of two 
or more credible witnesses under oath, whose 
affidavits shall be filed in the land office in 
which said tract of land may be situated. 


The determination of what may be con- 
sidered desert land shall be subject to the 
decision and regulation of the Secretary of 
the Interior or such officer as he may 


designate. 7/ 


Lands which meet the requirements of section 322 are 
Bubject to entry under the desert land laws only if they are 
located in California, Colorado, Oregon, Nevada, Washington, 
Idaho, Montana, Utah, Wyoming, Arizona, New Mexico, or 
North and South Dakota. 8/ 


alles Determination of Desert Character 


Section 322 requires that the land must not, without 
irrigation, be capable of producing some agricultural crop. 
This statutory provision has been interpreted strictly. If 
any agricultural crop will grow without irrigation, the land 
will not be classified as subject to entry as desert land. 
In the case of Lay v. Hunter 9/ the Secretary stated: 


While irrigation improves the crops 
on these lands, it is not essential to 
their production; and if any agricultural 
crop will grow thereon, although of an 
inferior quality, it is not subject to 
entry as desert land. 10/ 


However, in the case of Houston v. Spaulding 11/ the 
Secretary held that the land in question was desert and sub- 


ject to entry under the desert land laws even though the land 
could be successfully cultivated by summer fallowing. The 
term summer fallowing means that a crop is produced only each 
alternate season and is commonly associated with a method of 


T/ 43 U.S.C. sec, 322 (1964). 
8/ 43 U.S.C. sec, 323 (1964). 
of 2 L.D. 17 (1883). 


10/ Id. at 18 (quoting from Wood v. Meyer (unreported 
July 3, 1882)). ; 


1ll/ 42 L.D. 524 (1913). 
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aren production known as dry farming. The Secretary held 
that: 


It is not believed that land which 
can be successfully cultivated only by means 
of the so-called dry farming system, should 
be classed as of that character which ex- 
cludes it from desert land entry. 


If such lands be susceptible of irri- 
gation, they may not be entered under... 
(the enlarged homestead laws), but it is 
believed, and it is hereby held, that they 
may be entered under the desert land laws. 12/ 


The general rule, as stated in the administrative de- 
cisions, is that lands that for a series of years will not 
produce reasonably remunerative crops without irrigation are 
desert within the meaning of the desert land law. Lands 
within notoriously arid regions do not necessarily lose their 
desert character merely because of unusual rainfall during a 
few successive seasons. 13/ 


Several cases discuss the existence of trees as evidence 
of non-desert character. In United States v. Haggin 14/ 
evidence showed that cottonwood and willow trees were growing 
on the land in question at the date of entry. Conflicting 
testimony placed the number of trees between 200 and 1,000. 
However, the evidence clearly showed that the trees were of 
no commercial value, and could be used only for firewood or 
fence posts. The Secretary cancelled the entry because of the 
trees growing upon it. 

In the Haggin decision the Secretary quoted from an 
earlier case and from. a circular of instructions which he had 
previously issued in 1888. The circular stated: "If the 
ordinary forest trees will grow upon the land, there is 
sufficient moisture in the soil to render the land non-desert 


in character." 15/ The case he cited was Riggan v. Riley 16/ 
in which he said: 


(E)ven if it be shown that the land will not 
produce some some agricultural crop without irriga- 


Id. at 525-526. 

Pederson v. Parkinson, 37 L.D. 522 (1909). 
12 L.D. 34 (1891). 

6 L.D. 662, 665 (1888). 

5 L.D. 595 (1887). 
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tion, yet, if the testimony shows that there 
are several acres of timber on the land, such 
land can not be entered under said act. 17/ 


This Heggon decision is extremely ambiguous and it is im- 
possible to tell whether the Secretary cancelled the entry be- 
cause he considered it to be timberland or because the existence 
of trees evidenced the fact that the land was non-desert in 
character. In either case the reasoning of the Secretary is 

not convincing since neither the Riggan case nor the circular 
answered the question of the effect of noncommercial trees 
bordering a slough on the character of desert lands. 


In spite of the ambiguity in the eee decision, the rule 
today seems to be the same as it was in » namely that if 
there are trees upon the land an entry will not be allowed 
even if the trees are commercially worthless and even though 
the successful production of crops requires irrigation, 


2, The Effects of Minerals on the Availability of Desert Lands 


Section 322 requires that desert land entries be non- 
mineral, However, this requirement has been modified by 
30 U.S.C., Sec. 121 (1964) which was discussed in Chapter 1 
dealing with the general homestead laws. 18/ The rule with 
regard to desert land entries is identical to that governing 
general and enlarged homesteads, Lands that have been with- 
drawn.or classified as valuable for phosphate, nitrate, potash, 
oil, gas, or asphaltic minerals may be entered under the 
desert land laws subject to a reservation to the United States 
of these minerals, 19/ 


3. The Effect of Partial Reclamation Upon the Availabilit 
of Lands for Entry 


The regulations state that land that has been effectually 
reclaimed is not subject to desert land entry. 20/ For example, 
land reclaimed by a former entryman to the extent that it 
produced 200 tons of hay in one year is not subject to desert 
entry after it has been relinquished. 21/ 


Id. at 596, 

See Chapter 1, pp. 8-11. 

43 C.F.R. sec. 2226.0-7(a)(1) (1968). 
20/ 43 C.F.R. sec, 2226.0-7(a)(3) (1968). 


21/ Fisher v. Ballinger, 36 App. D.C, 511 (Ct. App. 1911); 
L.D, 294 (1911). 
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This rule is strictly applied, and in some cases can 
result in extreme hardship. In the case of David E, Iveson 22/ 
an individual went upon public lands and reclaimed them prior 
to making entry under the desert land laws. Therefore, at 
the time of his application, the land had been reclaimed by 
his own efforts. The Secretary rejected his application 
stating: 


It is unfortunate that appellant went 
forward with the reclamation and cultivation work 
on the lot before filing his desert land applica- 
tion and awaiting approval under that application. 
However, if his action amounted to an unauthorized 
trespass, which appears to be so from the case 
file before us, no rights to the land rerulted 
because of it. .. . This case is governed ve 
decision rendered by this Department, George W, 
Wilkinson, A-29315 (May 2, 1963), 11 ehehetae ie 
that land which has been reclaimed, even though 
by the applicant himself, before filing his 
application to enter under the Desert Land Act, 
is no longer subject to entry as desert land. 23/ 


What will constitute reclamation is a factual question. 
However, in the case of Nilson v. Anderson 24/ the Secretary 
held that the mere fact that a tract of arid land is traversed 
by an irrigation canal is not sufficient to constitute recla- 
mation and thereby take it out of the class of land subject to 
desert entry. 


4, Compactness 


The statutes and regulations permit the desert land appli- 
cant to propose entry of one or more tracts of public land, 25/ 
However, it is the long established rule of the Department of 
the Interior that a quarter quarter section (40 acres) or 
the fractional lot is the minimum unit of land for disposal, 26/ 
Therefore each tract of land chosen for entry must be a minimum 
of 40 acres or comprise a fractional lot, and, of course, the 
total of all tracts entered cannot exceed 320 acres, Prior 
to 1958 an entryman could enter only one tract which had to 
be an undivided unit not exceeding 320 acres. In that year 


A-30058 (Interior Dec., March 12, 1964), 
2a at 1. 
23 L.D. 138 (1896). 


43 U.S.C. sec. 321 (1964); 43 C.F.R, sec. 2226.0-7(c)(1) (1968). 
Rubert Ray Spencer, 60 L.D. 198 (1948). 
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the law was. changed, Today all the tracts entered need not 
be contiguous, but they must be sufficiently close to each 


other to enable satisfactory management as an economic unit. 27/ 


Whether or not all the tracts are contiguous, the 
regulations require that. the entry be in as compact a form 
as possible taking into consideration the character of 
available public lands and the effect of allowance of the 
entry on the remaining public lands in the area. 28/ 


In determining whether an entry is compact, the author- 
ized officer will take into consideration such factors as 
the topography of the land applied for and adjoining lands, 
the availability of public lands near the lands sought, the 
private lands farmed by the applicant, the farming systems 
and practices common to. the locality, and the practicability 
of farming the lands as an economically feasible operating 


unit. 29/ 


A determination of compactness is a factual question, 
and several administrative cases have discussed and applied 
the philosophy behind the compactness rule. In the case of 
Frederick A, Bacon 30/ the Secretary stated: 


As to shape, the entry must be: compact; 

this to prevent the earlier comers from 

selecting the most eligible. lands to the 
disadvantage of those who might. follow. - 

as by entering a narrow strip along a stream, 
thereby excluding. others from access. thereto. 31/ 


In the case of Abram M,. Reid, 32/ the entryman appealed 
from a decision of the local land office requiring him to 
relinquish a portion of his entry to comply with the 
compactness requirements. The entry included five tracts 
of 40 acres each lying alongside each other weg the tract 
1 1/4 miles in length, with a uniform width of 1/4 mile. 

The Secretary reversed the lower decision stating: 


As has been frequently said by this 
Department, no inflexible rule can be 
laid down as to what does constitute 


43 U.S.C. sec. 321 (1964). 

Id. 

43 C.F.R. sec. 2226.0-7(c)(2) (1968). 
9 L.D, 248 (1889). 

Id. at 248, 

24 L.D. 306 (1897). 
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compactness, but each case must be con- 
sidered in the light of facts presented. 
In this case, « the entryman has 
apparently secured no benefit by taking 
the land in its present form, and the t 
government has suffered no disadvantage 
thereby. In fact, it would seem that 
adjoining irrigable tracts left unappro- 
priated are in a much more desirable 
shape for future purchasers than they 
would (otherwise) have been. . ep iny,! 


C. Qualifications of Entrymen and Assignees 


Section 321 sets forth the general requirements for an 
entryman under the desert land laws. The regulations restate 
these requirements as follows: 


Any citizen of the United States, 21 years of 
age, or any person of that age who has declared 
his: intention of becoming a citizen of the 
United States, . . can make a desert-land 


entry. 34/ 


These requirements are more general than those of the home- 
stead laws and have been interpreted to permit persons to make 
desert land entries who cannot qualify for homestead entries. 
For example, married women are permitted to make desert land 
entries. 


1, The Status of Married Women as Compared to the Homestead 


Laws 
Section 2226,.0-6 of the regulations states: 


(A) woman whether married or single, who pos- 
sesses the necessary qualifications, can make a 
desert-land entry, and, if married, without 
taking into consideration any entries her 
husband may have made. 


This regulation is in direct contradiction to the rules 
under the homestead laws that generally exclude married 
women from making entry. An early administrative decision 
discussed the distinction between the desert land laws and 


33/ Id. at 308; for a similar situation see William H. 
eeler, 22 L.D, 412 (1896). 


34/ 43 C.F.R. see. 2226.0-6(a)(1) (1968). 
35/. Id. 
Cac eee 
SEO A 


the earlier public land laws in the following manner: 


On its face the eres land) statute confers 
. . . (the entry) right generally on "citizens y 
of the United States." It does not prefer one 

description of citizens and reject another, 
. . » Had it been the intention of Congress to 

restrict this right to a certain class of 

citizens, such intention would readily have found 
expression in other and appropriate words, As 

in the pre-emption law which confers the right 

of entry on certain conditions, on any person } 
"being the head of a family, or widow, or single 

person over the age of twenty-one years, and a 

citizen of the United States, or having filed 

a declaration of intention to become such;" 
so in the homestead law which restricts the right 

to a "person who is the head of a family, or who 

has arrived at the age of twenty-one years, and 
is a citizen of the United States or who has 

filed his declaration to become such." (sic) 

These laws. are older than the act of June 3, 1878. 
The omission from the latter act of the words 

"head of a family," must be assumed to have been 

made with a purpose, and the obvious purpose is 

that Congress did not propose to restrict the 
right as in the former acts, 36/ 


Thus, the Secretary decided that married women may make ) f | 
entry under the desert land laws. However, his interpretation 

emphasizes the questionable reasoning of the rulings which deny 

married women the right to make homestead entries. In the 
decision quoted above, the Secretary indicated that it was 
the omission of the words "head of a family” which must be 

assumed to have been done purposely by Congress. However, he 

overlooks the fact that in the homestead laws the words "head | 
of a family" are located in a disjunctive clause which applies 
only when the entryman is under twenty-one years of age. 
Therefore, the omission of the term "head of a family” in the 
desert land laws does not aid the argument that a married 
woman over twenty-one years of ‘age may make entry under the 
desert land laws but not under the homestead laws, 


2. Corporate Disqualification Under the Desert Land Act 


The language of section 321, by requiring that an entry- | | 
man be a citizen or intended citizen, appears to limit entry 
to natural persons. The cases have accepted this interpre- | 
tation, and have disqualified corporations from making entry. if | 


36/ Delila Stukel, 10 L.D. 47, 48 (1890) 
37/ 43 U.S.C. sec. 161 (1964), J 
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This view is supported by section 324 which forbids assign- 
ments of entries to or for the benefit of corporations, 


In the case of Salina Stock Co. v. United States, 38/ an 
entry of desert land was made in the name of persons living 
a great distance from the land at the expense of an asso- 
ciation which was subsequently incorporated. After the 
ditches were dug, the entrymen were taken, solely at the 
corporation's expense, to view the land for the purpose of 
enabling them to make final proof. After title was perfected 
the entrymen conveyed it to the corporation. The court held 
that this was a fraudulent entry to benefit a corporation, 
and the patent was cancelled. 


3. Residence Requirements 


Section 325 requires that an entryman be a resident citi- 
zen of the state or territory in which the land sought to be 
entered is located. The section exempts the State of Nevada 
from this requirement. The term "resident citizen” has been 
interpreted to mean domicile. Therefore, the applicant must 
reside in the state with an intention to make it his future 
home. Mere future intention to establish domicile is not 
sufficient. Actual domicile must have commenced prior to 


application. 39/ 


The resident citizenship qualification is sufficiently 
met by a desert land entryman if, at the time of entry, he 
has established his residence in the state and his acts in- 
dicate a bona fide intent to make it his future home even 
though he thereafter temporarily maintains a residence else- 
where. In the case of Lacy v. Woodbury 40/ the Secretary 
stated: 


It is a well settled principle of law that 
no specified time is required in fixing a 
domicile and the shortest period of residence, 
if only for a day, will be sufficient when 
coupled with the evidence of intent. 41/ 

The necessity of domicile is not a continuing require- 


ment, coextensive with the life of the entry, but merely one 
which must exist at the time entry is made. ho/ 


38/ 85 F. 339 (8th Cir, 1898). 

Bessie R, McDonald (On Rehearing), 51 Lp. 401 (1926). 
49 L.D. 114 (1922). 

Id, at 116 (citation omitted). 
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Lacy v. Woodbury, 49 L.D. 114 (1922). 
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| 
4. The Effects of Ownership of Other Land | coun en assignment of an entry, in whole or 
Nn Pant e.ceeme ee 
The desert land laws do not contain any specific limi- ) | y 
Thi lation resulted from a common practice of apply- 
ace desde oe ont ererere. acaddunts tang wee | | ing fog ancepeans then relinquishing the application reed to id 
not limited by a provision similar to section 161, which gov- | its asters ee § di haiaagars ote oieey ake weete SO sibel 
erns aaa under the homestead laws. The entryman may own more FT oes qumeat pas: atten Les ie eae banage TA aiden ten eae 
tepaeee Pen ee eoee ey OG a oe | | trian the situation where one person would make numerous appli- 
quired from private sources : cations for entries, find buyers, and then for a fee withdraw 
: } | the applications prior to approval, the Department of the In- 
However, the entryman is subject to the provisions of | / terior held that the right of entry was ee ineaay by with- 
Section 21é which provide that no one can acquire more than 320 drawing an allowable application prior to its allowance, 
acres of agriculture land from the United States, and of sec- | 
tion 329 which provides that no one may "hold" more than 320 | : However, a withdrawal of e paren dees Bein eno naka 
acres of desert lands. 43/ Section 212 refers to all of the rejected for cause does not exhaus Pp 
public land laws concerning agricultural use, Therefore, no apply a second time, 46/ 
more than 320 acres of public land can be acquired by any one | | 
t ight to make desert entry is generally 
eee under a combination of the homestead laws, enlarged diene a poh ore 8 rie an entry; Sbet!on 1ea,akhiehcesetl as 
omestead laws and desert land laws, with one exception. This exhausted upon ng ae stead entries, perdits 
exception appears in section 330 which was added to the desert to desert land entries as well as home ’ 
land laws in 1917: second entries if the applicant can: 
+! + the Secretary of 
The right to make a desert-land entry shall | (S)how to the satisfaction of 
not be denied to any applicant therefor who has | the biatias oe rarit f cnsin tee ee, 
already made an enlarged homestead entry of three . a ee a Caen fits Et nations peyond his cons 
hundred and twenty acres: Provided, That said = : mela et be-fus not speculated. in his 
Sei ee ey aaa Leed eae gamnmeue ) | ) pent nor committed a fraud or attempted fraud 
- whole area to be acquired as an enlarged home- ‘ ection with prior entry or entries. 47/ 
stead entry and under the provisions of this n conn 
Section does not exceed four hundred and ei ht 
acres, 44/ ear | Under this statute, the principles discussed in Chapter 


1, on pages 15-17 are also applicable to the desert land laws, 


5. The Effects of Previous Entries or A lications It should be noted that section 182 requires that the entryman 


show he has not speculated in his original entry. Therefore, 
Section 321 states that "no person may make more than 


z wee a aae it 
one who made entry merely for the purpose of relinquishing i 
under 
one entry" under the desert land laws. The regulations expand for a price would not be qualified to make a second entry 


on this requirement by stating: | | section 182, . 
that an assignee of a desert 

A person's right of entry under the desert- | The regulations provide 

land law is exhausted either by filing an 4 | land entry is Seay Gere eee ahi amane ey NOL, THSReLOre: 

allowable application and withdrawing it prior make a future entry on be 

to its allowance or by making an entry or by - 
43/ For a discussion of what constitutes a holding under 
section 329, see p.161, infra. Also, it should be noted | | - 45/ 43 C.F.R. sec. 2226.0-6(b) (1968). 
that lands acquired under the mineral land laws, by exchanges 
through public sales or by operation of law are excluded from 46/ Jack Edward Kahlow, A-26173 (Interior Dec., May 2, 1951). 
the 320 acre limitation provided by Section 212. | Bp ee ie hina 

T/ 43.0.S.cc1see, : 
44/43 U.S.C. sec, 330 (1964), ) ) 48/ 43 C.F.R. sec, 2226,0-6(b) (1968); 43 C.F.R. 8€C, 2226,1-2(b)( 
y) | T1968). 
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6. Assignee's Qualifications 


Section 324 states that no assignment shall be made ex- 
cept to an individual who is qualified to make entry on his 
own behalf, The section also states that assignments may not 
be made to any corporation or association, Consequently, no 
person may take a desert land entry by assignment unless he is 
twenty-one years of age and, excepting in Nevada, a resident 
citizen of the state wherein the land is located, 49/ 


Since assignment 1s equivalent to the making of an entry, 
a person may not accept an assignment if he has previously 
made an entry or received another assignment of a desert land 
entry. However, a person who has the right to make a second 
entry pursuant to the provisions of section 182 may exercise 
that right by taking an assignment. 50/ 


D, Applications for Entr 


1. Procedural Steps and Information Which Must be Supplied 


Section 321 states that a desert land entry may be made 
by anyone who files a declaration under oath that he intends 
to reclaim the tract of desert land. 51 The declaration under 
oath is in the form of a six-page application for entry. 52 
Under this application the prospective entryman must certify 
among other things that: 


1. He is twenty-one years of age or older, 


2. He is a citizen of the United States or an alien 
who has filed a declaration of intention to become a citizen. 


3. The lands are essentially nonmineral. 

4, The application is made without intention of 
obtaining title to lands known or classified as valuable for 
minerals or timber or obtaining title to land that can be feas- 
ibly used for agricultural purposes without being irrigated. 

5. The lands are unoccupied. 


6. The lands are not reclaimed, 


49/ 43 C.F.R. sec. 2226.1-2(b)(1) (1968). 
50/ 43 C.F.R. sec, 2226.1-2(b)(2) (1968). 


51/ For a detailed discussion of the intent requirement, see 
PP. 157-58 infra. 


52/ A copy of this application is set forth in Appendix B, 
Pp. B-17 et seg. 


-122- 


The application also requires the prospective entryman to 
supply information as to his plan of irrigation, to state the 
status of his attempts to obtain water rights, to investigate 
and state the soil characteristics of the entry, and to give 
figures which will demonstrate the economic feasibility of the 
proposed farming enterprise. 53/ The application form warns 
applicants that the land applied for cannot be entered unless 
it is classified under section 7 of the Taylor Grazing Act. 54/ 
The petition for classification is a separate document which 
must be filed concurrently with the application for entry. 

The certifications must be made upon the personal knowledge of 
the entryman and must be made from a personal inspection of 
the land. 56/ 


An essential act in making entry is the payment of the 


‘first installment of 25¢ an acre towards the ultimate purchase 


price, which is $1.25 an acre, When an application is un- 
accompanied by such payment the application initiates no right 
to the land and the land manager is under no duty to notify 
the applicant that the application is defective. 57/ 


a. Amendment of Applications 


There is no statutory provision in the desert land laws 
similar to those found in the homestead and enlarged homestead 
laws which would permit the desert land entryman to make an 
additional entry. In spite of the lack of statutory author- 
ity, the Department of the Interior has enacted regulations 
which permit land to be added to the original entry by amend- 
ing the application. This amendment procedure fulfills the 
same need as does the additional entry sections of the home- 
Stead laws. 


Section 2226.1-6 of the regulations permits an amendment 
of a desert land entry under two circumstances: first, where 
contiguous land susceptible of irrigation or worthy of the 
expense of irrigating was uncer appropriation at the time 
of the original entry, but is later released from such appro- 
priation; and second, where subsequent investigation shows 
that by changing the irrigation plan, additional contiguous 


53/ For a further discussion of the economic feasibility re- 
quirement, see p. 164, infra. 


u 

54/ 43 .U.S.C. sec. 315(f) (1964). 

55/ A copy of the petition is set forth in Appendix B, p. B-2. 
56/ Lewts Wolfley, 12 L.D. 90 (1891). 


57/ Charles Schoenburg, Wilma I. Claverie, A-27434 (Interior 
Dec., June 3, 1957). 


ae ede Fs 


land which the entryman reasonably believed could not be re- 
claimed with his available water supply can be so reclaimed. 58/ 


These regulations are much broader than section 697 of 
the code and section 1821.6-5 of the regulations. 59/  Sec- 
tion 697 permits an amendment of an entry only when an inno- 
cent mistake has been made in describing the entry. Section 
1821.6-5 of the regulations is intended to allow an amendment 
of an entry in any case where it is satisfactorily shown that, 
through no fault or neglect of the entryman, the land em- 
-praced in his entry is so far unfit for, or insusceptible 
of, occupancy, cultivation, or irrigation, as to render it 
practically impossible to perform the requirements of the 
law thereon. The two bases for amendment referred to above 
apply in the absence of mistake and even when the original 
entry is economically sufficient. 


Early administrative decisions held that the Secretary 
of the Interior could not amend a desert land entry to in- 
clude adjoining land which, at the time of entry, had been 
subject to a homestead entry, but which became available due 
to cancellation of the homestead entry. 60/ However this 
view soon changed and by 1904 the Secretary was allowing 
amended entries based on the following rationale: 


(While her) petition technically cannot be 
treated as an application to amend her said 
entry, yet inasmuch as the law gives the des- 
ert land applicant the right to enter 320 acres 
of land and its policy is to encourage the 
reclamation and improvement of lands which are 
desert in character, and there being no ad- 


a 


58/ 43 °C.F.R. sec. 2226.1-6(a) (1968). "(1) In any case where 
TE is satisfactorily disclosed that entry was not made to em- 
brace the full area which might lawfully have been included 
therein because of existing appropriations of all contiguous 
lands then appearing to be susceptible of irrigation through 
and by means of entryman's water supply, or of all such lands 
which seemed to be worthy of the expenditure requisite for 
that purpose, said lands having since been released from 

such appropriations. (2) Where contiguous tracts have been 
omitted from entry because of entryman's belief, after a 
reasonably careful investigation, that they could not be re- 
claimed by means of the water supply available for use in 
that behalf, it having been subsequently discovered that re- 
eclamation thereof can be effectively accomplished by means 
of a changed plan or method of conserving or distributing 


such water supply. 
59/ 43 C.F.R. sec. 1821.6-5 (1968). 
60/ E. J. Meecham, 5 L.D, 414 (1887). 
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verse claim to the land applied for, no r 
ea- 
son is seen why, under the wise and liberal 
administration of the law, the said appli- 
eee eee be allowed to enlarge her 
nal entry so as to include th 
land applied for. 61/ a da 


In the case of Sarah Nanna, 62/ the Secret 
that the right to enlarge a gna, 0e/ ene is rover ary tire 
ee general principles as govern the enlargement of home- 
stead entries. In this case a desert land entry was made 
for less than the maximum area because the contiguous land 
was nonirrigable from any known source of water supply 
However, the land later became susceptible of irrigation 
and an amendment to the original desert land entry was 
allowed. The Secretary made the statement that the right 
to enlarge is governed by the same general principles as 
govern homestead entries in spite of the fact that there 
is no statutory basis for either amending desert land 
entries or allowing additional entries thereto. 


An entry may be amended by substituti t 

a tract 
included therein for one of the aibdiyiatone covered Pe the 
entry where after diligent effort it is found impossible to 
effect reclamation of that subdivision. 63/ 


The regulations do not allow amendmen 
cation under all circumstances. In the Siva tee tuck we 
Elliott 64/ an application to amend a desert land entry was 
denied where the Secretary found no substantial equitable 
basis for granting the amendment. In this case the addi- 
Sra ohne eho eee te ie the time of the initial entry 
an was unable to show 
it to be nonirrigable at that time. eater yh Ctoe bea 


In the case of Leonard C. Olson 65/ a de 
° sert e 
was not allowed to amend his entry where he spo ea hha 


additional land in order to construct a dw 
elli 
and not for reclamation purposes, RS a preoeoe 


Ella Pollard, 33 L.D. 110, 111 (1904). 
Ko L.D. 512 (1912). 


A-29075 (Interior Dec., July 18, 1963). 


61/ 
62/ 
63/ Harriet A, Babcock, 21 L.D. 265 (1895). 
64/ 
65/ A-29962 (Interior Dec., March 3, 1964). 


2. Water Rights and Irrigation Systems 


The key portions of the application for desert land 
entry are those dealing with water rights, irrigation sys- 
tems and the economic feasibility of irrigating the proposed 
entry. Detailed regulations and numerous administrative and 
court decisions have established minimum standards for water 
rights and irrigation systems. 


The regulations elaborate on the evidence of water 
rights required as follows: 


(ad) Evidence of water rights required 
with application. No desert-land AEE 
will be allowed unless accompanied by evidence 
satisfactorily showing either that the intend- 
ing entryman has already acquired by appropri- 
ation, purchase, or contract a right to the per- 
manent use of sufficient water to irrigate and 
reclaim all of the irrigable portion of the 
land sought, or that he has initiated and pro- 
secuted, as far as then possible, appropriate 
steps looking to the acquisition of such a 
right, or, in States where no permit or right 
to appropriate water is granted until the land 
embraced within the application is classified 
as suitable for desert-land entry or the entry 
is allowed a showing that the applicant is other-~ 
wise qualified under State law to secure such 
permit or right. If applicant intends to pro- 
cure water from an irrigation district, cor- 

_ poration, or association, but is unable to ob- 
tain a contract for the water in advance of the 
allowance of his entry, then he must furnish, 
in lieu of the contract, some written assurance 
from the responsible officials of such district, 
corporation, or association that, if his entry 
be allowed, applicant will be able to obtain 
from that source the necessary water. The 
manager will examine the evidence submitted in 
such applications and either reject defective 
applications or require additional evidence. 66/ 


The water right required must be sufficient to reclaim 
all irrigable portions of the land sought. 67/ This re- 
quirement should be compared with that of the general home- 
stead laws for entries in arid or semiarid lands. In the 
discussion in Chapter 1, pp. 31-37, it was noted that the 


66/ 43 C.F.R. sec. 2226.1-1 (1968). 


67/ United States ex rel, Faull v. Ickes, 82 F. 2d 879 
(D.C. Cir. 1936). ; 
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Department of the Interior now requires evidence of a water 
right for homestead entries in arid regions. However, the 
water right required in such circumstances is only that 
necessary to cultivate one-eight of the entry, the amount 
of cultivation required for final proof. Under the desert 
land laws, the water right required is that necessary to 
irrigate the entire entry. 


Historically, as demonstrated by the numerous cases which 
approved applications based on all types of water rights, the 
source of water was irrelevant as long as the amount was 
sufficient to irrigate ail irrigable portions of the entry. 
However, recent decisions by the Department of the Interior 
have changed the situation, and today only water obtained 
under an appropriative system of water rights is acceptable 
for purposes of approving an entry application, 


In 1955 the Solicitor of the Department of the Interior 
issued opinion M-36263 ge/ concerning the validity of des- 
ert land applications and entries in Arizona dependent upon 
percolating groundwater for reclamation. At issue was the 
interpretation of the phrase found in section 321 "That the 
right to the use of water... . shall depend upon bona fide 

rior appropriation. .. ." It can be argued that the word 
"appropriation" as. used in that phrase is synonymous with 
"acquisition". However, the Solicitor's opinion held, based 
upon the case of California-Oregon Power Co. v. Beaver Port- 
land Cement Co. 69/7 that the term “appropriation” is a word 
of art referring to the water law rules of appropriation and 
was specifically used by Congress in contrast with the com- 
mon law doctrine of riparian rights or any other alternate 
system of water rights. 


Based on this opinion, the Department of the Interior 
announced that no desert land entries based upon percolating 
groundwater may be made in states, such as Arizona, where 
such groundwater is not subject to prior appropriation but 
only to the doctrines of reasonable or correlative use. Al- 
though the Solicitor's opinion discusses only percolating 
groundwater, by analogy the decision would preclude reliance 
upon riparian rights for purposes of a desert land law appli- 
cation. Since most of the western states do not recognize 
the common law rule of riparian rights, and since little, 
if any, riparian land subject to desert land entry remains, 
such an extension does not create serious problems, However, 
by eliminating percolating groundwater as a proper source of 
water for reclaiming a desert land entry, the Secretary has 
severely limited the application of the desert land laws in 


68/ Solicitor's Opinion, M-36263 (February 23, 1955). 
69/ 295 U.S. 142 (1935). 


several western states, including Arizona; Montana; Colorado, 
in some circumstances; and California, if the entry does not 
overlie the groundwater basin. 70/ 


Even in the states where percolating groundwater is 
subject to prior appropriation, the Secretary has indicated 
his intention to carefully scrutinize all entries based on 
percolating groundwater to encourage water conservation and 
to insure that the Federal Government does not contribute 
to the unnecessary depletion of underground water reserves. 
Under this announced policy, VEWG the Secretary may exercise 
his discretion and not allow a desert land entry if the cur- 
rent requirements for the irrigation ot lands already under 
cultivation equal or exceed the annual rate of recharge in 
the underground water basin upon which the entryman plans 
to rely. 


Assuming the water right shown by the applicant is of 
an appropriative nature, the applicant must demonstrate that 
the right covers a sufficient quantity of water to irrigate 
the proposed entry. With regard to subsurface water supplies 
the case of Ross C, Osborn 72/ states that a desert land 
application for lands that are to be irrigated from wells 
located upon the lands sought must be accompanied by plaus- 
ible presumptive evidence of a satisfactory water supply 
based upon information available from the local state en- 
gineer's office or other available technical information or 
advice concerning the occurrence of groundwater upon or near 
the land. The applicant must also supply information as to 
the location, depth, static water level, draw-down level, and 
volume of flow of other wells heretofore sunk and affording 
a water supply to adjoining or nearby lands, or a statement 
that there is no such information available. 


If there is no presumptive evidence of a satisfactory 
water supply, the Secretary requires that investigations be 


70/ Compilation of a complete list of states affected by the 
percolating groundwater decision would require a thorough ex- 
amination of each state's groundwater law. Such a study has 
not apparently been conducted by the Department of the In- 
terior; however, for a partial listing of affected states, 


see Appendix D pp. D-15 to D-29, where Department of the Inter-— 


ior Memorandum, M-36378 (January 19, 1956), discussing four 
states, and the case of Ruby E. Huffman, 64 I.D. 57 (1957), 
which modifies the rule with regard to California, are re- 

produced. 


is Bureau of Land Mgt. Manual, Vol. V, Part 2, ch. 2.22 
ppendix 2 (November 1, 1961). 


72/ Nev. 045321 (B.L.M. Dec., August 1, 1958). 
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carried out before the entry will be allowed. Towards this 
end, the Department of the Interior has, in the past, and, on 
occasion, still will issue a special use permit to a desert 
land applicant which allows him to drill exploratory wells in 
an attempt to prove that water is available, This permit 
suspends the application for a period of six months while the 
applicant endeavors to prove that sufficient water exists. 
If, at the end of six months, existence of a water supply 

has not been shown, the application is denied. ey 


In several cecisions the Secretary has held that it is 
not necessary for the applicant to show with absolute cer- 
tainty the existence of an adequate water right. In the 
case of Myrl Y. Farnsworth 74/ the Secretary stated: 


_, Although the evidence as to the avail- 
ability of necessary water at an economical 
depth for pumping is not conclusive, the 
appellant has submitted some evidence that 
water may be available. If Mrs. Farnsworth 
is willing to risk constructing the facili- 
ties remutved to reclaim the land in accord- 
ance with the Desert Land Act, conclusive 
evidence regarding the supply of irrigation 
water is not essential for the allowance 
of her application. 75/ 


In the case of Ezra M. Carter, Harry Fogliatti 76/ the 
Secretary stated: oe 


At the time of the filing of desert-land 

- applications, conclusive evidence of a... 
(water) supply is not required, but only 
plausible presumptive evidence of the supply's 
activity, adequacy, and constancy. ... e 
effect of the decision of the Assistant Director 
is, .. . to require an applicant to show at the 
time of application not merely plausible pre- 
sumptive evidence of a satisfactory water supply 
but also conclusive evidence that no eventuality 
will make the supply unavailable and reclamation 
impossible. 


iy Rockwell A. Davis, Pedro 0, Garcia, A-28071, A-28081 
terior Dec., October 29, 1959); Jack B, Aldrid e, Ina D. 
Aldridge, A-27520, A-27559 (Interior Dec., March 12, 1958). 
74/ A-26680 (Interior Dec., April 30, 1953). 

75/ Id. at 1. 


76/ A-26165, A-26191 (Interior Dec., October 5, 1951). 


The law and. the regulations make no such 
impossible requirement. Moreover, any such 
requirement would be foreign to the philosophy 
of the desert-land statutes and the regulations 
implementing them. In affording to individuals 
an opportunity to obtain patent to valuable 
lands by reclaiming them, the Congress is in- 
viting the adventurous to a precarious enter- 
prise. The regulations warn the applicant that 
the reclamation effort is full of risks, but 
beyond putting the applicant on guard they do 
not protect him. They leave it to him to cal- 
culate the risks and take or reject them, as 
he chooses. The regulations are liberal toward 
the applicant is allowing him to enter the land 
if there is plausible presumptive evidence that 
he will have an adequate and constant water 
supply for its reclamation. But the rules are 
not tender towards him at the time of final proof 
if before then some unforeseen eventuality shall 
have occurred to make reclamation seem impossible. 


1/ 


If the applicant does not demonstrate that he has available 
a sufficient amount of water to irrigate the entire property 
applied for, it is proper to approve a portion of the appli- 
cation to the extent of the water right shown. [In other words, 
if an applicant shows that he has available sufficient water to 
irrigate part of his entry, the application may be allowed as 
to the legal subdivisions that the applicant has sufficient 
water to irrigate and rejected as to the remaining lands applied 


for. 78/ 


In the case of Mattie A. Zobrist 79/ the Department rejec- 
ted an application for desert-land entry on the ground that the 
water conservation district on which the applicant relied on a 
source of water did not appear to be organized and operated in 
a manner which would reasonably guarantee a continuing, ade- 
quate source of water. The decision held that while the 
disapproval of the district remained in force, the applicant 
would not be allowed to enter on the basis of water to be 
delivered by the district. However, the entry would be allowed 
if she could show an alternative, satisfactory source of water. 


Id. at 3-4 (footnotes omitted). 
Ewing T. Skinner, A-30468 (Interior Dec., April 5, 1966). 
56 I.D. 4 (1936). 


BRR 
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In some instances the entryman's water right is obtained 
by transferring water from private land already in production 


to the public land. In such a situation it is departmental 


policy to allow the entry only if the public land will be sub- 
stantially more productive if irrigated than the land from 
which the water is to be transferred. 80/ 


Assuming that a sufficient water right has been demon- 
strated, the application for entry must also describe the 
nature of irrigation works which will be used to reclaim the 
land. In the case of Peggy Faye Billingslea 81/ the Director 
of the Bureau of Land Management stated the requirement as 
follows: : 


The regulations provide that at the time 
of filing a desert land application, the appli- 
cant must submit a map of the proposed develop- 
ment and a summary statement of facts demonstrat- 
ing not only that an adequate water supply is 
available for the irrigation of the land but 
also that the land is suitable for irrigated 
crop production. The plan of the proposed 
irrigation system must be completed and docu- 
mented in sufficient detail to reasonably 
demonstrate that the land is susceptible of 
development by some practical means .. = . 
In this case the brief statements of the type 
of irrigation system to be used and the rough 
sketches of the proposed irrigation systems 
which have been submitted by the applicants 
fall short of satisfying these requirements. 82/ 


In the case of Clifford D. Wilson 83/ the requirement 
was discussed in the following terms: 


The map shows nothing more than a pro- 
posal to construct a ditch or pipeline parallel 
with Highway No. 111 and the Southern Pacific 
Railroad extending for approximately 3 3/4 
miles from Niland Lateral 5 to the proposed 
entry. He has stated that he is doing all that . 
is possible to obtain easements for a right 
of way. The applicable regulation specifi- 
cally requires a general statement of the 
proposed works, an estimate of the cost and 


80/ Lawrence R. Sill, Idaho 06679 (B.L.M. Dec., February 19, 
1959). 


81/ Nevada 051934 (February 6, 1961). 
2/ id. atl (citations omitted). 


83/ A-29287 (Interior Dec., April 12, 1963). 


such other data as will enable the 
Department to determine the suffi- 
ciency of the water supply and the 
feasibility of the proposed works to 
convey water to the lands to be 
irrigated. . . . Appellant's showing 
falls far short of that required by 
the regulation. 84/ 


In the case of Newell A. Bastian 85/ the land applied 
for bordered a creek which was dry during the summer. The 
applicant demonstrated that he had the right to appropriate 
water from the creek, but had not shown that he would be 
able to utilize the winter flood flows in such a manner as 
would allow the development and reclamation of the property. 
For this reason the application was rejected. 


Not only must the applicant describe the irrigation 
system which he plans to develop, he must also show that 
it is economically feasible to utilize this type of devel- 
opment. In the case of Gordon R. Minnix 86/ the land was 
found to be suitable for desert entry and the applicant had 
furnished plans for an irrigation system. The applicant 
was told that he must estimate costs and supply other data 
as would enable the Department of the Interior to determine 
the feasibility of the proposed irrigation works to convey 
an adequate supply of water to the land. The decision 
stated: 


In this case, the water supply appears to 
be adequate at the source. The questions with 
respect to feasibility relate to the length 
and cost of the canal proposed to be constructed 
for carrying the water from the Snake River to 
the land, the extent of seepage losses in the 
proposed canal, and the height of the pumping 
lift from the river to the proposed canal. 87/ 


E. Final Proof Requirements 


The requirements to obtain patent under the desert land 
laws are established by section 328 and 329. Section 328 
provides: 


No land shall be patented to any person 
under sections 321-323, 325 and 327-329 of this 
title unless he or his assignors shall have 


84/ Id. at 2 (citation omitted). 
85/ A-30526 (Interior Dec., June 7, 1966). 
86/ A-25868 (Interior Dec., May 18, 1950). 


S770 44. “at 2. 


expended in the necessary irrigation, reclama- 
tion, and cultivation thereof, by means of © 
main canals and branch ditches, and in perman- 
ent improvements upon the land, and in the 
purchase of water rights for the irrigation of 
the same, at least $3 per acre of whole tract 
reclaimed and patented in the manner following: 
Within one year after making entry for such 
tract of desert land as aforesaid the party so 
entering shall expend not less than $1 per acre 
for the purposes aforesaid; and he shall in like 
manner expend the sum of $1 per acre during the 
second and alsc during the third year thereafter, 
until the full sum of $3 per acre is so expended. 
Said party shall file during each year with the 
officer designated by the Secretary of the 
Interior proof, by the affidavits of two or more 
credible witnesses, that the full sum of $1 
per acre has been expended in such necessary 
improvements during such year, and the manner in 
which expended, and at the expiration of the 
third year a map or plan showing the character 
and extent of such improvements. If any party 
who has made such application shall fail during 
any year to file the testimony aforesaid the 
lands shall revert to the United States, and 
the 25 cents advanced payment shall be forfeited 
to the United States, and the entry shall be 
canceled. Nothing herein contained shall 
prevent a claimant from making his final entry 
and receiving his patent at an earlier date than 
hereinbefore prescribed, provided that he then 

B makes the required proof of reclamation to the 
aggregate extent of $3 per acre: Provided, that 
proof be further required of the cultivation of 
one-eighth of the land. 88/ 


Section 329 provides that in addition to making satisfactory 
proof of compliance with the requirements of section 328 and 
the other provisions of the desert land law, the entryman 
must prove he is a citizen of the United States and pay the 
remaining one dollar per acre toward the statutory purchase 
price of $1.25 per acre. This payment is not to be confused 
with the three annual expenditures of one dollar per acre 
required by section 328. 


1. Expenditure of at Least $1.00 per Acre per Year for the 
First Three Years 


The regulations state the purpose of the annual proof 


88/ 43 U.S.C. sec. 328 (1964). A copy of the "Desert Land 
— Entry Final Proof" form is set forth in Appendix B, p. 
B-26. 


requirement is: 


- . «to test the sincerity and good faith of 
claimants under the desert-land laws and to 
prevent the segregation for a number of years 
of public lands in the interest of persons who 
have no intention to reclaim them. . . 89/ 


The annual proof requirement is mandatory and the law makes no 
provision for an extension of time in which to file such proof. 
The proof must be submitted by the anniversary date of the 
entry. 90/ 


This rule has been strictly applied by the Department even 
in the face of unavoidable circumstances which make accomplish- 
ment of any improvements impossible. In the case of Durward E. 
py 91/ the entryman claimed he could not work on the Land due 

© mountain fever. The Secretary held that the provisions of 
section 328 were mandatory and that neither the Director of the 
Bureau of Land Management nor the Department of the Interior has 
any supervisory or discretionary jurisdiction to qualify the 
provisions of the statute. 


This strict rule appears to apply only when, in fact, improve- 


ments valuing $1.00 per acre were not constructed. In vhe case 
of John A. Brown 92/ an entry was cancelled for failure to file 
annual proof. The entryman had expended approximately $25,000 
on the entry and had clearly spent the statutory minimum of 
$1.00 per acre. However, he alleged that due to the press of 
other business, the absence of his witnesses from the state, 
and an emergency on other holdings, he was unable to submit the 
annual proof within the time required. He further alleged he 


did not know that strict compliance with the statute was required. 


The Secretary allowed the entry to be reinstated, stating that 
it was in accordance with the principles of equitable adjudica- 
tion particularly in this case when there were no intervening 
rights. 


Section 328 requires that annual expenditures be made for 
the necessary irrigation, reclamation, and cultivation works, 


89/ 43 C.F.R. §2226.1-4 (1968). A copy of the "Desert Land 
Entry Annual Proof" form is set forth in Appendix B, 

Pp. B-25, 

Lysander C. Pond, Los Angeles 099829 (October 15, 1958). 


45 L.D. 172 (1916). 


Role le 


New Mexico 011712 (June 20, 1958). 


ig 


for permanent improvements upon the land, and for the purchase 
of water rights for the irrigation of the same. Pursuant to 
this provision the following expenditures have been determined 
to qualify under the annual expenditure rule: 


1. The cost of fencing. 93/ 


2. The purchase of shares of stock in an irrigation 


company entitling the entryman to a certain amount of water. 94/ 


3. Payment to cover the entryman's proportionate 
share of the cost of constructing and maintaining a joint 
irrigation system by means of which his land is proposed to 
be irrigated. 95/ 


The regulations add to the list of acceptable expenditures 
the following items: 


(b) Acceptable expenditures. (1) 
Expenditures for the construction and main- 
tenance of storage reservoirs, dams, canals, 
ditches, and laterals to be used by claimant 
for irrigating his land; for roads where they 
are necessary; for erecting stables, corrals, 
etc.; for digging wells, where the water 
therefrom is to be used for irrigating the 
land; for stock or interest in an approved 
irrigation company, or for taxes paid to an 
approved irrigation district through which 
water is to be secured to irrigate the land; 
and for leveling and bordering land proposed 
to be irrigated, will be accepted. Expendi- 
tures for fencing all.or a portion of the 
claim, for surveying for the purpose of 
ascertaining the levels for canals, ditches, 
etc., and for the first breaking or clearing 
of the soil are also acceptable. 96/ 


The following expenditures have been held to be unaccept- 


‘able for the purposes of annual proof: 


1. Expenditures for machinery for boring wells 
for irrigation. Such machinery is not considered a perman- 
ent improvement but merely the means for making permanent 
improvements. 97/ 


93/ Mullin v. Keaster, 44 L.D. 161 (1915). 
94/ Caldwell v. Halvorson, 36 L.D. 395 (1908). 
95/ Munson v. Johnson, 39 L.D. 127 (1910). 


96/ 43 C.F.R. §2226.1-4 (1968). 
97/ Nelson J. Littlejohn, 36 L.D. 638 (1907). 


-135- 


2. Well casing purchased, but not yet attached to 
the realty. 98/ 


3. The expenditure required for erection of a 
dwelling house. This expenditure is not allowed since section 
328 contemplates expenditures for permanent improvements 
necessary to the irrigation, reclamation and cultivation of 
the land. 99/ 


It is the reasonable value of the work or improvements that 
is the criterion under section 328, and not the amount alleged 
to have been expended therefor. 100/ 


In the case of Mullin v. Keaster 101/ the entryman, his 
brother, and his mother made entries totaling 800 acres. The 
three entries were enclosed by one fence. The entryman claimed 
the construction of this fence as his annual expenditure for 
the first year. The Secretary rejected this expenditure for 
chat portion of the fencing which was not constructed upon his 
land, quoting section 328 requiring permanent improvements upon 
the land. This term was interpreted to mean the land of the 
entryman only. The case does not, however, stand for the 
proposition that all expenditures for purposes of annual proof 
must be made on the entryman's land. The nature of fencing 
is such that it is only of value to the entry if it is construc- 
ted on the entry. However, with regard to improvements such 
as irrigation works, the expenditures would qualify even if 
the work were not done on the entry. 102/ 


2. Perfection of a Water Right Sufficient to Irrigate all 
Cultivable Land on the Entry 


The regulations concerning the water right required at 
final proof 103/ are a short treatise describing and discussing 
both the legal right to appropriate water and the actual ability 
to obtain such water. 


Where the entryman bases his water right upon a contract or 
purchase he must establish the legal sufficiency of the right. 
If he has previously done so with regard to his application, he 
must show that he still holds the same rights. 104/ 


98/ Wilkinson v. Stillwell, 35 L.D. 92 (1906). 


99/ Instructions-of February 27, 1906, 34 L.D. 465. 
100/ Bradley v. Vasold, 36 L.D. 106 (1907). 
1017 44 L.D. 16d (1915). 


102/ For a discussion of who must make the required annual 
expenditures, see p.158-60,infra. 


103/ 43 C.F.R. §2226.1-5(h) (1968). 
104/ 43 C.F.R. §2226.1-5(h) (1) (1968). 


-136- 


In the Instructions of November 16, 1906, 105/ the 
Department recognized that the procedure of some states creates 
a situation which renders it impossible for the entryman to 
obtain a firm water right within the time limit for filing 
final proof under the desert land laws. In such a situation 
the entryman is required to show only that he has done all 
that is required of him by the laws of the state, together 
with proof of actual irrigation of one-eighth of the land 
embraced in the entry. 106/ 


In most states an appropriative water right cannot be 
perfected unless the appropriator proceeds with reasonable 
diligence to apply the water to beneficial use. Final proof, 
therefore, must show that the claimant has exercised such 
diligence as will result in the ultimate perfection of a 
sufficient water right. 107/ 


The water must also be brought to such a point on the 
land as to readily demonstrate that the entire irrigable 
area of the entry may be irrigated from the system. 108/ 


The regulations are very specific that an actval as well 
as a legal water right is required. They warn that desert 
land claimants should bear in mind that a water right and a 
water supply are not the same and are not always necessarily 
found together. The requirements for final proof are not met 
by a person who hold an apparent water right for land which 
he has not irrigated, and which, moreover, he can never irri- 
gate because of the lack of available water to satisfy his 
apparent right. Therefore, with reference to that portion 
of the irrigable land which has not been irrigated prior to finé 
proof, a water right will not be accepted if its use appears 
to be impossible because there is no actual supply of water 
available under the appropriation. 109/ 


If the entryman plans to obtain water from an irrigation 
or water company, upon final proof he must show that the 
resources and reliability, including particularly the source 
and volume of the water supply of the company or district in 
question, are such as to reasonably quarantee the continued 
delivery of water to the land. The Bureau of Land Management 
will not accept final proof based upon water from a water or 
irrigation company until an investigation of the company has 
been made and a report thereon approved. The information — 
required by the report will be regarded as determining, at 


L05/ ~ 35 LeD« 305 (1906)" 
106/ 43° €C.PaR. 482226 -5(h)i(3) (2968)! : 


207/.~ Ta: 
108/ Id. 


109/ 43 C.F.R. §2226.1-5(h) (4) (1968). 
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least tentatively, the amount of stock or interest which 
the entryman must hold in the water company to insure himself 
a sufficient supply of water to reclaim the land. 110/ 


3. Reclamation 


In addition to demonstrating ownership of a sufficient 
water right, the entryman must show that he has constructed 
works which will allow the water to be placed on all the 
irrigable land of the entry. In other words, he must prove 
that reclamation of the entry has occurred. To establish 
the fact of reclamation, the evidence must show not only that 
water has been brought upon the land, but also that proper 
means have been supplied for the distribution of the water to 
each legal subdivision entered. 111/ The proof must supply 
information as to the number and length of all ditches on 
each legal subdivision. 112/ 


What constitutes sufficient reclamation will vary from 
case to case and is a factual question. In the case of 
Elodymae Zwang 113/ the Bureau of Land Management sought to 
meaoet an entry on the ground that ten gallons of water per 
minute per acre were required for successful cultivation in 
a typical cropping program. According to the Bureau's 
decision, the entryman's pump produced only 1,284 gallons 
per minute or enough to irrigate only about 172 acres. 114/ 
The Bureau, therefore, cancelled the entry as to all acreage 
in excess of that which could be successfully cultivated 
with 1,284 gallons per minute. The entryman appealed, and 
the case was reversed and remanded, the Secretary stating: 


It is true that the Bureau decisions were 
based upon the Zwangs' own pump test made 

on February 13, 1963, which showed a water 
production rate of 1,284 gpm. However, 
whether this capacity is sufficient to 
irrigate all the irrigable land in the entires 
depends on a number of other factors: The 
type or types of crops to be grown and the 
water duty of such crops, the nature of the 
soil, its porosity, etc., the frequency of 
irrigation, and other such factors. The 
Bureau's conclusion that 1,284 gpm is not 
sufficient to irrigate all the irrigable land 


1ll/ Atwater v. Gage, 15 L.D. 130 (1892). 
W. R. Williams, 9 L.D. 137 (1889). 


112/ 
113/ A=-30201 (Interior Dec., February 3, 1965); aff'd.371 
F.2d 634 (9th Cir. 1967). 


114 The mathematics here are difficult to follow, but the 
rule of law still applies. | 
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in the entries is based upon assumptions as 

to these factors which the Zwangs have sharply 
challenged. ‘The only proper way of resolving 
the factual disputes is to hold a hearing at 
which expert testimony and other evidence can 
be submitted and subjected to cross-examination 
and rebuttal. 115/ 


The Secretary has held that if less than one-eighth of a 
legal subdivision of land included within an entry is sus- 
ceptible of irrigation from the claimant's source of water 
supply and no portion of that subdivision is needed in order 
to irrigate the remainder of the entry the subdivision must 
be relinquished. 116/ However, as pointed out in the case 
of Eudora v. Anderson 117/ where a legal subdivision included 
within an entry 1s shown to be a necessary part of the plan 
to irrigate the adjoining tracts, such use is sufficient 
to bring inclusion of such subdivision within the meaning and 
intention of the desert land law, and it need not be irrigated 
in order for the entryman to retain it. 


In Vibrans v. Langtree 118/ the entryman did not irrigate 
his land by means of ditches and laterals but by flooding. 
The Secretary held that this was sufficient reclamation. 

In his decision he stated: 


The substance of [the] decisions and instruc- 
tions is, that the proof should show, that 
water sufficient for purposes of irrigation 

and permanent reclamation has been brought to 
the land and properly distributed, .. . but, 
as said in the above quotation from the depart- 
mental decision, the desert land act "does not 
prescribe a particular mode of irrigation," and 
all that is required by the said decisions and 
instructions, fairly construed, is, that the 
mode of irrigation shall be such as "evinces 
the good faith of the claimant" and renders 

the land suitable for agriculture. The mode 

of irrigation is wisely left to be determined 
by the circumstances of each case. It does not 
appear in this case, that irrigation by ditches 
was practicable, or, if so, that it would 


115/ A-30201 (Interior Dec., February 3, 1965) at 3. 


116/ 43 C.F.R. §2226.1-5(f£) (1968); Eudora v. Anderson, 43 
B.D. 9269 (2914) 


LL7/ 43) Lips 26 9Pa( 1914) % 
Li8/ 9 L.Dsp4l90(1889)% 
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answer the purpose of reclamation better ordinarily understood by that term, namely, 


than the mode adopted. The periodic flood- tillage, which, as defined by Webster, is 
ing by means of the dam seems to have carried ) "the operation, practice, or act of tilling 
water upon the land in sufficient quantity, and or preparing land for seed, and keeping the 
to have distributed it in a manner to enable the ground in a state favorable for the growth 
claimant to raise crops, and in this connection of crops." 125/ 
with his payment of $1,000.00 for an interest 
in the dam sufficiently evinces his good fave. L197 Successful cultivation is not necessary, but the entryman 
must show that he has made a bona fide effort to produce an 
4. Cultivation agricultural crop. Adequacy of good faith is measured by the 
ee extent of efforts to produce a productive and profitable crop. 
The last proviso of section 328 requires that the entryman : Providing good faith can be shown by other means, the destruc- 
show that he has cultivated one-eighth of the land. The . tion of a crop by pests or other unforeseen circumstances will 
applicable law and the regulations specifically contemplate not invalidate the cultivation. 126/ 
that the lands will be cultivated and reclaimed for agricul- . . 
tural purposes in a manner calculated to produce profitable The type and pattern of cultivation will vary from entry 
results, and not merely for grazing. 120/ to entry and region to region. In the case of United States 
| v. Alberta Hill Swallow 127/ the Secrétary approved a two 
In discussing cultivation under the homestead law, the season cropping plan where the entrywoman adequately demon- 
question of whether orchards constituted a proper form of strated that a reasonable farming operation would contemplate 
agricultural activity was raised. yen the case of Samuel growing crops on different areas in two separate growing 
D. Block 122/ the production of deciduous fruits was specifi- seasons. Such an approval, of course, would also affect the 
Cally approved for desert entries using the following amount of water which the entryman must show upon making 
language: final proof. 
Where it is shown, as in this case, that The Department of the Interior has required that the 
deciduous fruits are the only kind of crop ) cultivation carried out by a desert land entryman be 
that may be produced, cultivation of such trees )) irrigated cultivation. 128/ Of course, if adequate rainfall 
is sufficient to meet the requirements of the makes artificial irrigation unnecessary during the year when 


ary agricultural crops. 123/ be applied to the lands. However, if the cultivation was 
carried out early in the life of the entry before adequate 
The term cultivation is used to connote the same type of irrigation works had been constructed and the cultivation 
activity as is required under the homestead laws. In the case | was carried out only because sufficient rainfall happened 
of Brandon v. Costley 124/ the requirement was stated as to occur,. the good faith of the entryman may be questioned. 129/ 
follows: 


law, for such crops may be considered as ordin- | cultivation is carried out, then irrigation water need not 


+ See ee ee 
There is nothing from which it can be inferred | 
that the word "cultivation" was employed in Satisfactory compliance with the annual proof requirements 
the act in any different sense from what is does not necessarily mean that the land will have been reclaimed 


Re ak a es : 


119/ Id. at 421. 125/ .Id. at 498. 
120/ United States v. Horace J. Knowlton, Idaho 09725 : 126/ Charles Edmund Bemis, 48 L.D. 605 (1922). 

(October 10, 1967); aff'd. A-30912 (Interior Dec., ar 

May 21, 1968). 1277 74k Dee SE Te 
121/ See Chapter 1, p. 31. 128/ Charles Edmund Bemis, 48 L.D. 605 (1922); Nancy M. 
122/ 45° L.D~ 461 (1916). Hough, A7eLeDom62ie(L922))e 
123/ Id. at 484. i 129/ United States v. Elsie Marie Knowlton and Horace J. 
124/ 34 L.D. 488 (1906). ) Knowlton, A-30912 (Interior Dec., May 21, 1968). 
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or cultivated. Therefore, section 329 requires that the entry- 
man complete all work of reclamation and cultivation and file 
final proof within four years after entry. However, over the 
years a number of statutes have been enacted to grant exten- 
sions of time. The first was passed in 1909, 130/ the second 
in 1912, 131/ and the third 1925. 132/ These extension pro- 
visions are cumulative and allow the entryman a maximum of 9 
additional years in which to file final proof. 


The first of the extension provisions, now codified as 
section 333, permits a three-year extension if the entryman 
can satisfactorily show that although he has complied with 
the law in good faith, he is unable to make proof of recla- 
mation'and cultivation because of an unavoidable delay, through 

_no fault on his part, in the construction of the necessary 
irrigation works. The second extension provision, section 
334, grants a further extension of time of up to three years 
for basically the same reasons as set forth in section 333 and 
based upon the same good faith efforts of the entryman to 
complete the necessary reclamation. The third extension pro- 
vision is section 336. It also grants a three-year extension 
for basically the same reasons and requires the same showing. 


The regulations expand on the statutory requirements, and 
specifically state that the period of extension granted under 
any one of the three provisions will not automatically be 
three years. Its length is left to the Secretary's discre- 
tion, depending on the type of work remaining to be done, but 
in no event more than three years. Further, the regulations 
emphasize the point that before any extension will be granted 
the entryman must show an unavoidable delay in the construc- 
tion of irrigation works for which he was not responsible and 
which he could not have readily foreseen. 133/ 


The extension of time provisions have nothing to do with 
the requirement that annual proof of the expenditure of at 
least one dollar per acre per year for the first three years 
be submitted. As noted when discussing annual proof, there 
is no statutory basis for granting an extension of time to 
file such proof. 


130/ Act of March 28, 1908, ch. 112, §3, 35 Stat. 52 (codi- 
fied as amended at 43 U.S.C.§333 (1964)). 


131/ Act of April 30, 1912, ch. 101, 37 Stat. 106 (codified 
at 43 U.S.C. §334 (1964)). 


132/ Act of Feb. 25, 1925, ch. 329, 43 Stat. 982, (codified . 
at 43 U.S.C. §336 (1964)). A fourth statute was passed 
in 1915. However, this enactment, which is codified as 
section 335, applies only to entries made prior to 
March 4, 1915, and is no longer of practical interest. 
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An entryman who has complied with the law as to annual 
expenditures and desires to make an application for an exten- 
sion of time to make final proof should file with the manager 
of the land office a statement setting forth facts showing 
how and why he has been prevented from making final proof. 
This statement must be corroborated by two witnesses who have 
knowledge of the facts. 134/ 


The regulations reiterate that applications for further 
extension under sections 334 and 336 may be made in the same 
manner as extensions under section 333. 135/ 


Extensions of time are generally granted only if the 
entryman can show external physical misfortunes which have 
rendered the construction of a sufficient irrigation system 
impossible. In the case of Fred Steininger 136/ the three 
annual proofs had been submitted and the entryman had drilled 
a well more than 400 feet deep and costing more than $1,400. 
But he had obtained insufficient water from the well to irrigate 
the entry. The Secretary held that the physical failure of 
the well was an unavoidable delay within the meaning of 
section 333 and an extension was granted to allow the entryman 
to carry on further exploration for adequate water. 


An extension for a similar reason was granted in the case 
of Bertha Early Robison, 137/ where the entrywoman, in good 
faith, expected to obtain water by means of what the Secretary 
described as ordinary surface wells. (Presumably he was 
referring to some type of easily constructed shallow well.) 

It was later discovered that such wells would not furnish an 


adequate water supply and the drilling of deep artesian wells 
would be necessary. The Secretary stated: 


The intended source of water failed, which 
is no less a disappointment or unforeseen 
circumstance than is the failure to com- 
plete project irrigation works and the 
obtaining of water by her own or coopera- 
tive efforts by the damming of a stream 
and construction of the irrigation 

system. 138/ 


134/ 43 C.F.R. §2226.2-4(b) (1968). 
1357,.43,C meee §2226.2-5 (1968). 
136/ 43 L. D. 189 (1914). 

137/ 43 L.D. 241 (1914). 


138/ Id. at 242. 
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The cases of Phillips v. Gray 139/ and Hoobler v. Treffr 
140/ both involved a situation in which the water company which 
was to supply irrigation water to the entries failed due to 
mismanagement by officers of the company. An extension of time 
was granted in both cases on the following rationale stated in 
the Hoobler case: 


It satisfactorily appears that this entry- 
man's assignee acted in good faith in under- 
taking to comply with the desert land law, 
expending a large amount of money in reliance 
upon a system of irrigation approved as and 
reputed to be adequate, and only failing because 
of reckless if not criminal mismanagement of 
the company by its principal officer. Until 
water was secured, cultivation of the land would 
be useless, and failure to cultivate under the 
circumstances shown is not evidence of bad 
faith nor such fault on the part of the assignee 
herein as should exempt him from the remedial 
operation of this act. The contention made that 
he did not make expenditures in good faith "for 
a valid water right" contains no force, as the 
failure to receive water under his purchase was 
not due to invalidity of his purchased right 
but to mismanagement of the company's affairs, 
rendering it unable to fulfill its contract 
to furnish water under such purchase. 141/ 


An extension was granted for a somewhat similar situation 
in the case of Sarah E. Sligh. 142/ The predecessor of the 
Director of the Bureau of Land Management had ordered that 
240 acres of the entry be relinquished since the entrywoman 
held only enough stock in a mutual water company to irrigate 
80 acres of her entry. The entrywoman argued that the water 
company was involved in water rights litigation with other 
water companies and that she should not be required to 
purchase more stock until the litigation was settled. The 
Secretary agreed and held that to require, her to purchase 
more stock would be an unjust burden. 


On the other hand, extensions of time will not.be granted 
for the personal illness, misfortune or financial condition of 


139/ 41 L.D. 603 (1913). 
140/ 39. L.D. 557 (1931). 
141/ Id. at 560. 


142/ 43 LL.D. 282 (1914). 
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the entryman. In the case of John F. Hawkins 143/ the entry- 
man claimed that one of the reasons he was unable to reclaim 
and cultivate the entry was due to serious illness. The 
Secretary in rejecting his application stated: 


Even if the illnesses indicated by the 
appellant had occurred during 1959 when active 
operations on the entry were required, they would 
not have been acceptable to excuse the entryman's 
inaction since there is no requirement that 
reclamation be accomplished through the personal 
efforts of the entryman. 144/ 


The case of Charles T. McCormack 145/ aptly demonstrates 
the firmness of the rule that an extension of time will not 
be granted where failure to construct irrigation works 
results largely from the inability to obtain financial assist- 
ance. The facts relied upon by the entryman are stated in 
the opinion as follows: 


On May 12, 1966, the appellant filed the 
request for a one-year extension the rejection 
of which occasioned this appeal. He gave as 
reasons that at a time when he had 90% of the 
requirements met, his irrigation equipment 
valued at $8,500.00 was stolen and that he did 
not have the financial resources to continue 
the work, but that financial assistance is now 
available to him. He also said that he had 
invested $21,000 in the entry, that 50 acres 
were leveled, cleared and planted to Sudan 
grass, and that there are three wells on the 
entry, that power is available, and that all 

: that is lacking is a qualified type of water 
distribution system. 146/ 


The Secretary rejected his application for an extension in one 
brief paragraph stating: 


It is well established that an extension 
will not be granted when the justification for 
requesting one is that the entryman has been 

143/ A-28664 (Interior Dec., August 1, 1961). 
144/ Id. at 3. 
145/ A-30717 (Interior Dec., June 30, 1967). 
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unable to obtain the necessary financing. 147/ 


Taking the McCormack and Hawkins cases together, it is 
apparent that financial inability caused by a prolonged, 
severe illness of the entryman is not a proper basis for a 
time extension, The rationale would be that the entryman 
can borrow money while he is ill and hire someone else to do 
the work. 


The failure of hired well drillers to complete performance 
of their work is also not a proper basis for a time extension 
if there is no showing that the work could not have been 
accomplished by others. In the case of Josepi S. Holt, 

‘Rose J. Holt 148/ the only reason given on the application for 
a time extension was that the person upon whom the entryman had 
relied to drill the well had suffered the loss of a hand in an 
accident. The facts of the case indicated that the entry had 
been made on April 22, 1955, and the accident had occurred on 
August 8, 1958, nearly three and one-half years after entry and 
only eight months prior to the final proof deadline. The 
Secretary in rejecting their application stated: 


For the appellants to wait that long in re- 
liance upon one individual to perfect their 
entries for them scarcely imports the kind 

of diligence with which an entryman is ex- 
pected to prove up his entry. Beyond this, 
the appellants give absolutely no reason why 
the accident ... tragic as it was, should 
prevent physically or financially the drilling 
of a well on their entries. 149/ 


The case of Paul I. Kochis 150/ presents similar facts and 
a similar result. The entryman’s primary reason for needing an 
extension of time was his inability to get a well driller. He 
stated that he had contacted two different drillers who had 
promised to do the work, but who then kept "putting him off", 
The Secretary stated: 


There have been numerous departmental deci- 
cisions, in circumstances parallel to those 
obtaining here, ruling that a claimant's 


147/ Id. at 4. 
148/ A-28468 (Interior Dec., November 22, 1960). 


149/ Id. at 3. 
150/ A-30427 (Interior Dec., October 26, 1965). 
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failure to get a well drilled because he re- 

lied upon others or because his finances were 
inadequate, or because of other reasons where 

he should have been able to anticipate the de- 

lay or where he could have done more than he 

did, is insufficient to demonstrate a lack of 

fault upon the entryman and an unavoidable de- 

lay in the construction of the irrigation works. 151/ 


In the case of Edwin M. Dillhoefer 152/ the entryman based 
his request for an extension of time on the assertion that he 
did not yet know what type of crops could be most economically 
raised on the mesa for commercial purposes. In consequence 
thereof, he did not know what type of irrigation works to 
construct, since some crops require more water than others. The 
Secretary rejected his application for an extension stating: 


It appears, both from the field report 

and from Mr. Dillhoefer's appeals, that there 

is not present here any condition which would 
make the construction of irrigation works more 
difficult or expensive than Mr. Dillhoefer might 
reasonably have anticipated when he took the 
assignment to the entry. All that appears to 
prevent them from being built is the fact that 
Mr. Dillhoefer cannot decide what type to build. 
His position in failing to construct the works 

is perfectly understandable, and, indeed, reason- 
able, but it is not an "unavoidable delay", and 
that is the only ground recognized in the statute 
as a basis for an extension of time within which 
final proof must be filed. 153/ 


The cases have held that a request for an extension of time 
is premature where the entry still has a substantial period of 
life remaining. 154/ 


151/ Id. at 3. For similar decisions see: John F. Hawkins, 
A-28604 (Interior Dec., August 1, 1961); LaDean Butler and 
Ellen R. Butler, A-28673 (Interior Dec., February 7, 1962); 
Trinidad Alba, A-29061 (Interior Dec., October 30, 1962); 

Eldon D. Childress, A-29763 (Interior Dec., December 24, 1963); 
Virgil H. Belisle, A-29954 (Interior Dec., March 24, 1964); 
John P. Overholser, Patty L. Overholser, A-29992 (Interior 
Dec., June 3, 1964). 


152/ A-25909 (Interior Dec., November 8, 1950). 
153/ Id. at 2. 


154/ Heirs of Arthur A. Allen, A-30902 (Interior Dec., 
March 21, 1968). 


ahr 


The case of Maggie L. Havens 155/ has created an inter- 
esting fact situation with regard to the filing of final 
proof and extensions therefor. The Havens case concerned an 
entry in the Coachella Valley in California which was depen- 
dent upon Colorado River water for irrigation. The entrywoman 
in the Havens case requested that her entry be suspended until 


water could be made available from the All-American Canal which 


was to be constructed from the Colorado River. It was held in 
the Havens decision that: 


[T]his entry and all other entries similarly 
situated should be suspended, and remain sus- 
pended until water for the irrigation of the 
lands covered by it and then becomes available, 
or until it shall be found advisable to revoke 
the suspension for any sufficient reason here- 
after arising. 156/ 


Construction of the All-American Canal was completed on 
March 4, 1952, and the suspensions ordered in the Havens 
case should have automatically terminated. However, the 
Bureau of Land Management did nothing until 1965 to reinstate 
the numerous entries which had been suspended. On December 2, 
1965, the Secretary of the Interior issued a press release 
and sent letters to the various entrymen whose entries had 
been suspended notifying them that unless they submitted 
proof within ninety days that their entries had actually 
been reclaimed or were, on that date, in the process of 
diligently being reclaimed the entries would be cancelled 
for failure to comply with the terms of the 1923 suspension 
order and the desert land laws. 157/ 


The catalyst which forced the Secretary to take some 
action with regard to the Coachella Valley entries, and also 
various entries in the Imperial Valley which had also been 
affected by the Havens suspension, was the decision of the 
United States Supreme Court in Arizona v. California, 158/ 
which held that California was entitled to a consumptive use 
of only 4,400,000 acre-feet per year of Colorado River water. 
According to the Secretary, California was already using 
about 700,000 acre-feet of Colorado River water over its 
basic allotment. Since the Coachella and Imperial Valley 
desert land entries depended upon Colorado River water for 
irrigation, the Secretary felt that sound water conservation 


155/ A-5580 (Interior Dec., October 11, 1923). 


156/ Id. at 8. 


157/ Department of the Interior News Release, December 2, 
1965, at 2. 


158/ 373 U.S. 546 (1963).. 


Pee required strong action to limit the use of Colorado 
Ee im ies irrigation of lands within the Coachella and 
a aade Sheet oe purpose of the Secretary's action on 
ons was to force the cancellation of 
Aedes Ts desert land entries which, if developed, would fur- 
er overtax the Colorado River water supply. 


desert land entries As a mat ; 
; A ter of policy the Secretary h 
denied these requests for extension, stating that Biocpetions 


op ee perce in the agricultural reclamation of desert 
a ,raiifornia relying upon water from the Colorado 
iver, since it is contrary to the public interest to in- 
crease the pressure on the inadequate water supply in the 
phe dedi gor eunecele for use in California. 159/ The 
ry basis for denyin i i Yr poli 
reasons such as these in te pa ae ca yf eee ae 


F. The Effect of Assignments and Other 
Forms of Transfer Prior to Final Proof 
i emoreto Final Proof 
Le Assignments to Third Parties 


Section 324 states that no assignments of d 
entries will be allowed or eehcon sen" except ay ee 
who are themselves qualified to enter the assigned premises 
but no assignment to or for the benefit of any corporation. 
or association shall be authorized or recognized." 160/ 


Assignments which are permitted may include all or part 
of an entry. As noted previously in the discussion on the 
qualifications of entrymen and assignees, an assignee must 
meet all the qualifications for original entry of desert land. 


; The regulations state that desert land e i ini- 
tiated by the payment of the twenty-five a ae seo 
quired by section 321. Therefore, no assignable right is 
acquired by the applicant prior to such payment. 161/ How- 
ever, the regulations also state that an assignment which is 
made on the day of such payment or soon thereafter will be 


ee prety 3 hota Staton McCoy, A-30725 (Interior Dec . 
Apri 4 ; Heirs of Cora Wood Duncan, A- ter- 
ior Dec., March 27, 1968). : idee was 


L607 434 Sex §324 (1964). For a discussion of what types 
of agreements constitute assignments, see pp.l60-61, infra. 


161/ 43 C.F.R. §2226.1-2(c) (1968). 


treated as suggesting fraud and will be carefully scrutin- 
ized. 162/ 


In spite of the provision which declares that assign- 
ments to disqualified persons and associations shall not 
be authorized or recognized, an assignment to a qualified 
assignee from a mesne assignor who is not qualified is valid, 
if the nesne assignment has been approved, although erron- 
eously, by the Bureau of Land Management. To hold otherwise 
would be a trap for the innocent assignee who has relied on 
the Bureau's approval of the previous assignment. 163/ 


As noted in the earlier section on the qualifications 
of assignors, an assignment is considered the same as an 
entry and the assignee is disqualified from making further 
entries or taking further assignments under the desert land 
laws. In spite of this disqualification, the case of Fannie 
D. Weideranders 164/ holds that the execution of an assignment 
of a desert land entry will not disqualify the entryman from 
taking a reassignment of the same land from his assignee. 
Such reassignment will be regarded as a rescission of the 
original agreement. 


Also, where an entry has been divided and one-half 
assigned to each of two qualified assignees the Department 
of the Interior has held that it is competent for a quali- 
fied person to take an assignment of both halves of the 
divided entry either by joint assignment from the two holders 
or by separate assignment from the holder of each portion. 165/ 
On the surface, it would appear that this case permits two assign- 
ments in spite of the disqualification of further entry after 
accepting one assignment. However, the Secretary reasoned that 
the mere temporary separation of a single land entry into two land 
entries will not necessarily bar an individual from reuniting 
the two halves into a single whole. 


The assignee stands in his assignor's place as effec- 
tively as though he had made the entry, and is subject to 
all requirements imposed on the assignor. 166 Since the 
assignee stands in his assignor's place, the time for filing 
final proof is measured from the date of original entry. 


162/ Id. 


163/ Ruple v. De Journette (On Rehearing), 50 L.D, 139 (1923); 
Augusta Ernst, 42 L.D. 90 (1913). 


164/ 42 L.D. 94 (1913). 
165/ Id. 
166/ 43 C.F.R. §2226.1-2(c) (3) (1968). 
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The regulations spell out the procedural requirements 
for assignments. 167/ The assignee is required to pay a 
ten dollar service fee and to submit a certified copy or the 
original of the deed of assignment, and a statement showing 
he is qualified to take the entry assigned to him. Assign- 
ments of desert land entries are not conclusive until exam- 


ined in the land office and found satisfactory. 


es Mortgages 


The regulations recognize the right of a desert land 
entryman to mortgage his interest in the entered land in 
order to raise funds with which to develop the property. 
However, a mortgage will be allowed and recognized only if 
under local law a mortgage is regarded as a lien on the 
property and not as a conveyance thereof. 168/ If the entry- 
man for some reason fails to perfect his entry, the rights 
of the United States are superior to the lien against the 
land. The lien can be enforced only if and when the entry- 
man obtains a patent to the land. 


The mortgagee can protect himself if he can qualify 
as an assignee. A mortgage foreclosure prior to submittal 


of final proof may be regarded as an assignment and the 
mortgagee-assignee may be entitled to submit final proof. 169/ 


3. Executory Contracts to Convey 


Section 2226.1-2(c) (2) 170/ of the regulations and 
several administrative decisions 171/ clearly state that 
the provisions of law authorizing assignment of desert land 
entries furnish no authority to make executory contracts to 
convey the land after issuance of a patent. If such a con- 
veyance is attempted final proof will be rejected and the 


entry cancelled. In Eymann v. Wright, 172/ the California 
Supreme Court supported this administrative interpretation, 


quoting at length from the case of Herbert C. Oakley. 173/ 


L677 "S439 CFs Ra §2226). 1=2 (1968) 
68/° 43 C.F.R. §2226.1-3(d) (1968). 


169/ Thomas E. Jeremy (On Review), 25 L.D. 375 (1897); 43 
0 


70/7 a39CIR IR. S22261—2(e) C2 ya (2968)). 


171/ Herbert C. Oakley, 34 L.D. 383 (1906); Lois L. Pollard, 
A-30226 (Interior Dec., May 4, 1965). 


LI2/) sli] (Cad 44, 2169eP. 037s 
LS / sae epee seS att OOO} 
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"While absolute assignments of desert 
land entries are recognized as valid, it 
does not follow that the language of the 
act of March 3, 1891, allowing such assign- 
ment, recognizes the right of the claimant 
to execute an executory contract to convey 
the land after the issuance of patent and 
thereafter proceed with the submission of 
final proof in furtherance of his contract. 
The result of the recognition of such a right 
of the claimant is clearly manifest, and the 
effect thereof might easily operate to null- 
ify that provision of the act which declares 
that no person or association of persons shall 
hold by assignment, or otherwise, prior to 
the issuance of patent, more than 320 acres 
of such arid or desert land. 


"In the case of absolute assignment of 
such entries, the assignee assumes the posi- 
tion of an original entryman, so far as his 
qualifications to take are concerned; and he, 
being the person then charged with the sub- 
mission of satisfactory proof of compliance 
with the law, is before the land department in 
his own right and all future transactions re- 
specting the entry are conducted directly with 
him. The land.department, in such case, has 
before it the actual party in interest and can 
deal with him personally. By the recognition 
of an executory contract to convey after patent, 
leaving only a nominal party in interest before 
the department who would be permitted to submit 
proof of his own qualifications and compliance 
with the law, with no requirement as to proof 
of the right of the real beneficiary to take 
the land, @ far different end may be accomplish- 
ed, directly contrary to the spirit and intent 
of the desert land law. By proceeding under 
such contract, any person or corporation might 
easily acquire a quantity of land greatly in 
excess of that allowed under the act. The de- 
partment, while recognizing the validity of 
absolute assignments of desert land entries, 
is clearly of opinion that any extension of 
the privileges accorded by the plain terms of 
the act, especially in the manner contended 
for by claimant, is entirely unwarranted, and 
proof of the existence of such contract should 
prevent the acceptance of the final proof." 174/ 


i74/ V7) Cal. at 145-46, 169 p> at 1038. 
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In the Coburn v. Bartholomew, AS, a case decided the 
same year as the California case just cited, the Utah Supreme 
Court came to the opposite result with regard to executory 
contracts to convey. This was an action between two private 
individuals to enforce a contract to convey a desert land 
entry. The defendant claimed that an executory contract to 
sell was illegal and that the plaintiff was not a qualified 
assignee. Therefore, the defendant argued, the contract 
could not be enforced. The Utah court rejected his claim, 
stating that the written agreement was not an assignment of 
the land in question. At most it was only an agreement on 
certain conditions to convey the land in the future. The 
court stated, "[W]e are unable to see wherein the agreement 
in question contravenes either the letter or the spirit of 
the law above quoted and relied on by appellant." 176/ 


The California case appears to be the better reasoned 
of the two and goes into more detail in discussing the policy 
considerations behind the rule against executory contracts to 
sell. The Department of the Interior has largely ignored early 
cases which upheld the right of private parties to enter into 
executory contracts. The rule today is that such contracts are 
illegal and as between the entryman and the Bureau of Land 
Management, will cause the entry to be cancelled. LIES, 


4. The Desert Entry As Personal Property 


The decisions have held that an unperfected desert land 
entry is personal property. 178/ Being personal property, Lt 
is subject to the same rights and duties as any other per- 
sonal property held by the entryman. For example, an unper- 
fected entry is property which will pass through a trustee 
upon a voluntary or involuntary assignment in bankruptcy. 179/ 


175/ 50 Utah 566, 167 P. 1156 (1917). 


176/- d's sae NSa0, Leg Po aE ents7.. 


177/ For a further discussion of contracts to convey, see 
pp-160-61 infra. 


178/ Lovina Shadick, 48 L.D. 26 (1921). 


179/ Evans v. Neal, 46 L.D. 82 (1917); In re Evans, 235 
F. 956 (D. Idaho 1916). 
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However, upon the entryman's bankruptcy, an assignment cannot | 
be made for the benefit of a creditor who is not a qualified - ” A recent 50-page opinion 185/ and its administrative 
assignee under the desert land laws, for an assignment to ) ) repercussions present a current and important example of the 
benefit creditors is considered the same as any other ig problems caused by group entries and also point up some problems 
assignment under the desert land laws. 180/ met by individual entrymen under the present administration of 
the desert land laws. This case, generally referred to as 
Since the unperfected entry is personal property, the the "Indian Hill Decision", involved the entry of a substantial 
right to perfect the entry descends to the entryman's de- | tract of land adjoining the Snake River in Idaho by a group of 
visees and heirs under his will or by operation of local individuals who hoped to jointly construct an extensive irrigation 
law. 181/ piece which would allow. each of them to perfect his desert land 
entry. 
e ,In the case of Lovina Shadick 182/ the director held that 


an administrator of a deceased entryman's estate could 
not relinquish a desert land entry without approval of the 
proper probate court, since the entry is to be treated the 
game as any other property passing under a will. 


If the entry passes to the heirs of the entryman, the 
patent should issue in the names of the heirs. 183/ 


G. The Indian Hill Decision and 
Its Effect on Desert Land Law Administration 


The large expense of providing irrigation facilities for 
reclamation of desert land entries has led to the practice 
of entrymen joining together to share the cost of an 
irrigation system to serve all their entries. This procedure 
is proper under section 327. However, the problems 
raised by group entries are manifold as the desert land law 
requires that no individual hold more than 320 acres of 
desert land, 184/ that the individual have a good faith in- 
tent to reclaim the entry for his own benefit, and that cor- 
porations not hold desert land entries by assignment or 
otherwise. Since the group entries are both an individual 
and group effort, the entrymen must be extremely careful to 
insure that the requisite degree of individual effort is re- 
tained. 


180/ Stockmen's Nat. Bank of Ft. Benton v. Hofeldt, 54 
Mont. 205, 169 P. 48 (1917). 


181/ Phillips v. Carter, 135 Cal. 604, 67'P. 1031 (1902); 
Gasquet v. Butler's Heirs, 28 L.D. 343 (1899). 


182/ 48 LL.D. 26 (1921). 
183/ Instructions, 13 L.D. 49 (1891). 
184/ 43 U.S.C. §329 (1964). 
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1. Facts 


In 1960, one Raymond T. Michner and his partner, Wallace 
Reed, began promoting the development of desert land entries 
in the Indian Hill area. Reed and Michner interested an 
additional ten people. The twelve individuals filed the 
necessary data and made formal application to the local land 
office for a total of 3,688.6 acres. 


The plan which Michner and Reed advanced to the appli- 
cants contemplated a formation of a mutual water company 
which would supply water to its stockholders, the entrymen. 
The entrymen and the water company would then apply to the 
United States Bureau of Reclamation for a Small Reclamation 
Project Act 186/ loan in the amount needed to construct the 
irrigation system. They estimated that the total cost of 
the project would be $1,921,478. 


A mutual water company named Indian Hill Irrigation 
Company was formed and began operations in 1961. However, 
it acted ina strictly informal capacity since, although the 
certificate of incorporation had been obtained from the 
State, the corporation never issued stock, held regular meet- 
ings of its board of directors or adopted by-laws. 


By the fall of 1962 it became clear that the small 
reclamation project loan would not be forthcoming. Therefore, 
Reed and Michner began investigating other methods of finan- 
cing the needed irrigation works. A national insurance com- 
pany indicated that it would loan the entrymen some of the 
necessary development funds provided that: (1) It be given 
a first mortgage on certain lands in private ownership, (2) 
1000 acres of the desert land entries be placed under irri- 
gation, (3) The legal requirements for title on two of the 
entries be completed, and (4) All of the desert land entries 


185/ United States v. Ollie Mae Shearman et al., Idaho Desert 
Land Entries ~ Indian Hill Group, 73 I.D. 386 (1966). 


186/ 43 U.S.C. §422(a) et seq. (1964). 
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-be leased to competent, well financed tenants who would do 
an acceptable job of farming. 


Michner and Reed placed this proposal before the entry- 
men and gave them two alternatives for raising the money neces- 
sary to complete the development required in order to obtain 
the loan from the insurance company. First, they could pay 
approximately $1,000.00 cash and assume a personal liability of 
$12,000 to $14,000 per person. Second, they could sign 
notes, mortgages and a lease agreement under which they would 
not be personally liable. However, under this latter arrange- 
ment the entrymen would lose title to their entries after 
final proof and would receive $10.00 per acre. 187/ 


The entrymen accepted the latter alternative and pre- 
sumably abandoned all hope of obtaining title to their entries. 
It was assumed that Michner and Reed would use their own funds 
to continue development of the entries and would carry out 
any arrangements necessary to farm the acreage. To implement 
the agreement, the entrymen leased their entires to the Indian 
Hill Irrigation Company, which Michner and Reed controlled. The 
entries were in turn subleased to a joint venture which was to 
operate the farms as an integrated unit and which was given an 
option to purchase the entries for $200 to $250 per acre. All 
this activity occurred prior to approval of the entry applications 
by the Bureau of Land Management. 


Michner and Reed, through a mutual acquaintance, contacted 
a Mr. Charles Shearman, who was half-owner and vice president 
of Hood Corporation. Hood Corporation had substantial 
experience in the construction and installation of irrigation 
systems, and it furnished the money with which to construct 
the irrigation system. 


By the middle of the summer of 1962 it became apparent 
that the farming operation was not going to be successful. 
Hood Corporation had already expended approximately a quarter 
of a million dollars and, in order to protect its investment, 
decided to take over full operation of the entire project. 


187/ It should be pointed out that these alternatives were 
poorly documented and the entrymen denied that they promised 
to give up their entries for $10.00 per acre. The hearing 
examiner found against them, however, since, unless the facts 
were as stated, no real alternative was presented. In the 
absence of the agreement to convey, the entrymen would have 
been asked if they would like to pay $1,000 cash and assume 

a personal debt or pay nothing and assume no personal debt -- 
hardly a difficult choice to make assuming all else is equal. 
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To facilitate this transfer and operation, and to protect the 
parent company's credit rating, a new subsidiary to Hood Cor- 
poration was formed known as Hoodco Farms. 


The old lease, mortgage and option agreements between 
the entrymen and the Indian Hill Irrigation Company were can 
celled, and new agreements were executed between Hoodco Farms 
and all the entrymen. These agreements recited that the entry- 
men desired to employ Hoodco Farms to develop and improve the 
entries as might be necessary to enable the entrymen to make 


final proof. 


In order to pay for the installed irrigation works and 
necessary future development, each entryman executed notes sey 
mortgages which pledged his entry as security for an agreemen 
to pay to Hoodco Farms the sum of $200 per irrigable acre or, 
in the alternative, to surrender possession of the entry to 
Hoodco Farms for a period of up to 20 years. Hoodco pete eee. 
required to develop and improve the entry within the time aE 
established by the desert land laws. The unusual Boe eee fe) 
the agreement permitted Hoodco Farms, at its option, eit er 
to farm the land for a period of up to A {eee ie in 

r declare the $200 per acre note due an ayable less” 
reese of its value for each year that Hoodco Farms carried 


out farming operations. 


Pursuant to these agreements Hoodco Farms took over opera— 
tion of the Indian Hill entries. It developed the 3,000 é 
plus acres as a single integrated unit and not as individua 
entries. The cost of the facilities placed in the project 
area totaled $948,618.00. After the necessary development : 
had taken place, all the entrymen filed final proof let ees 
received patent. Title in these patented entries immediately 
inured to Hoodco Farms or its successor in interest. 


2. Decision 


Based on the facts eer Soy epee Caw Land 
nt challenged the validity o e fi ‘ 

deci cateone and ebaun’ to cancel the entries ees aoe 
(1) That the original mortgage-lease agreement with the In 
Hill Irrigation Company demonstrated that the pipe ten —— 
were made without a good faith intention ee e : ' 
(2) That the entrymen failed to expend the sure Dopey, 
required by law necessary for the irrigation, rec paar — 
and cultivation of the land; and (3) That the oo cs ne 
and mortgages with Hoodco Farms constituted prohibited assig 
ments to or for the benefit of a corporation. 


itizen 
i 321 states "It shall be lawful for any Cl 
eo eae a declaration . - - that he intends to Shape se 
a tract of desert ands ta cuca 188/ The case of Chaplin v. 


188/ 43 U.S.C. §321 (1964). 
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United States, 189/ held that the intention to reclaim a 

ract o esert land was the very essence of the condition 
on which entries are permitted. Based upon this reasoning, 
the Bureau of Land Management claimed that when the entry- 
men entered into the agreement with the Indian Hill Irriga- 
tion Company, which resulted in the entrymen abandoning all 
hope of ever obtaining title to their entries, they no longer 
possessed the requisite intent and were not entitled to have 
their applications for entry approved. Since this trans- 
action occurred before the entries were approved, the Secre- 
tary of the Interior held that the entries were fraudulently 
obtained and should be cancelled. 


The Bureau's second basis for cancelling the Indian Hill 
entries was that the entrymen had not expended the amount 
required by law for irrigation, reclamation and cultivation. 
Section 328 states: 


No land shall be patented to any person 
+ » » Unless he or his assignors shall have 
expended in the necessary irrigation, recla- 
mation, and cultivation thereof, by means of 
main canals and branch ditches, and in perma- 
nent improvements upon the land, and in the 
purchase of water rights for irrigation of the 
same, at least $3 per acre of the whole tract 
reclaimed and patented. .. . 190/ 


By virtue of the two lease and mortgage agreements with 
the Indian Hill Irrigation Company and Hoodco Farms, quite 
clearly the entrymen themselves did not expend $3 per acre 
of their own funds, pledge their personal credit, or become 
personally involved in the reclamation of the desert land 
entries. The lessee made all required expenditures with no 
right of contribution from the entrymen. The only way the 
lessee could recover its investment was by declaring the 
notes due and payable or by farming the entry. 


The entrymen contended that the source of funds is im- 
material as long as the reclamation work is completed. How- 
ever, the Secretary held that entrymen must become personally 
involved in the expenditures required by the statute. The 
decision is somewhat obscure in discussing this issue and 
tends to confuse the issue of good faith discussed previously 
with the issue of whether the entrymen must personally expend 
the required $3 per acre. For example, the decision states: 


189 193 Fed. 879 (D.C. Cir. 1912), Cert. denied 225 U.S. 


190/ 43 U.S.C. §328 (1964). See previous discussion 
pp. 133-136. 
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The meaning of [the] words considered alone 

is clear. . . . No land shall be patented to 
any person unless he or his assignors shall 
have expended. .. $3 per acre... . in 
passing the desert land law, Congress looked 

to the entrymen for expenditures in proof. 191/ 


Although the meaning of this quotation seems clear, its 
clarity is shadowed by the decision's discussion of two cases, 
Conway v. United States 192/ and Williams v. Kirk, 193/ which 
held that the source of funds in reclaiming desert lands is 
immaterial. In the Conway case the entrymen had entered into 
a contract by which a third party would clear and cultivate 
the land and construct a frame dwelling thereon in exchange 
for timber which was growing on the entry. By analogy this 
transaction is the same as contracting with a third party to 
clear and develop a desert land entry in exchange for the 
crops grown thereon for a period of time. The court upheld 
the arrangement in the Conway case stating that the question 
is one of good faith on the part of the settler. The Indian 
Hill opinion distinguishes the facts in the Conway case from 
those before it by stating: 


The action taken by the i . . entryman in the 

Conway case was for the purpose of settlement 

and cultivation of the land by the entryman 

as opposed to reclamation for the benefit of 
_a corporation. 194/ 


In the Williams decisions the entrywoman had placed no 
improvements on the land and whatever work had been done had 
been done by her brother. That decision contains the follow- 
ing language: 

This office cannot seek the source of money 
expended for the purpose of reclamation or deter- 
mine private interests under indefinite contracts 
with reference to such work. These are matters 


for local courts. Sufficient it is if an entry- 
man causes, in good faith, expenditure of the 


LOV/e2 7131. Dis at 429% 
92/e= 9508 Oboe (Othe Cir, 13899) % 
193/ 38° L.D. 429 (1910). 
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required amount in permanent improvements for 
the purpose of reclaiming the entered land. 
195/ 


The Indian Hill decision held that the entryman did not come 
within the rules stated in the Williams case. But again 

the distinction was not based on the fact that the entryman 
had not personally made the required expenditures, but on 
the language that the entryman must cause expenditures to be 
made in agood faith effort to reclaim land. The Indian Hill 
decision states that the evidence discloses that the entry- 
man did not act in good faith and that Hoodco Farms, not the 
entryman, caused the expenditures to be made for the recla- 
mation. 


Based upon the cases discussed, the Indian Hill decision 
seems to hold that the expenditures required by the desert 
land laws need not be made personally by the entryman as long 
as he caused them to be made by a third party while retaining 
his good faith intent to obtain personal title to the property. 


However, if the third party makes the expenditures with the goal 


of obtaining title for himself, then the third party expendi- 
tures do not fulfill the requirements of section 328. As will 
be discussed later, however, administrative interpretation 

of the decision is much broader than the language of the 
decision. 


The third basis of the Bureau's attack on the Indian Hill 


entries involved the participation by Hoodco Farms, a corporation, 


in the management and development of the entries. Section 324 
states that no assignment to or for the benefit of a corpora- 
tion shall be authorized or recognized. Section 329 prohibits 
anyone from holding desert land entries in excess of 320 acres. 
The Bureau argued that the long term lease-mortgage plans 
between the entrymen and Hoodco Farms created invalid assign- 
ments and an excess holding in contravention of sections 324 
ang goo 


On the face of the agreements, no assignments took place 
as only lease and mortgage arrangements were consummated. 
However, the Secretary of the Interior, interpreting the 
term "assignment" very broadly, and looking behind the face 
of the agreements, reasoned that the interests conveyed were 
such as to place total control of the entries in Hoodco Farms 
and indicated that assignments were intended. 


The major foundation for the Secretary's finding that 
assignments were intended and had occurred rested on the 
clause in the Hoodco Farms contract which permitted Hoodco 
Farms, at its option, either to farm the land for a period 
up to 20 years or declare the $200 per acre note due and 
payable less 5 percent of its value for each year that Hoodco 


195/ 38 L.D. at 435. 


Farms had carried out farming operations. By exercising 
its option not to farm, Hoodco Farms could have demanded 
immediate payment from each of the entrymen of approxi- 
mately $64,000 (320 acres times $200 per acre). Even if 
the entrymen had been able to raise this amount, since 

the entries had been farmed as an integrated unit, sub- 
stantial additional expenditures would have been required 
to create individual farm units. If the entrymen could not 
raise the required sum of money, Hoodco Farms could have 
declared the notes in default and have obtained legal 

title through a foreclosure sale. Since it was known by all 
parties that none of the entrymen had such a sum of money 
available, and since Hoodco Farms had the absolute power 

to declare the note due and payable, the Secretary of the 
Interior interpreted the lease-mortgage agreements as 
absolute assignments to a corporation. 


Even if an assignment could not be shown, the Secretary 
held that the agreement resulted in an excess "holding" in 
violation of section 329. The entrymen argued that the term 
"hold" intends to prohibit the acquisition of legal title, 
and that conveyance of anything less than the whole interest 
in the entry would not result in a holding in violation of 
section 329. The Secretary disagreed with this interpreta- 
tion, however, stating that the prohibition is against a 
holding by any means whatsoever. Therefore, he held, any 
agreement which: conveys such an interest or partial interest 
as would pass the effective control of or benefit from the 
entry or entries from the entryman to a third party creates 
a holding by the third party. In this case the right to. 
possess, reclaim, farm, and retain the farming proceeds gave 
Hoodco Farms complete dominion over the entries and con- 
stituted a holding in excess of 320 acres of desert land. 


Based upon any one or a combination of all of the 
reasons discussed above, the Secretary cancelled those entries 
which had not been patented and ordered the Justice Department 
to bring court proceedings to cancel those patents which had 
already been issued. 


3. Administrative Interpretation of the Indian Hill Decision 


Before discussing the administrative reaction to the 
Indian Hill decision, an interesting point concerning the 
published Indian Hill opinion should be noted. The Indian 
Hill opinion was published in 73 I.D. at page 386. The first 
page and a half of the opinion contains the headnotes which 
supposedly give a brief summation of the findings of facts and 
conclusions of law found in the opinion. However, these 
headnotes do not merely echo the findings and conclusions; 
they also interpret the opinion and make broad statements of 
law isolated from the factual context of the case. For 
example, the first headnote reads: 


An agreement between a desert land entry~ 
man and a corporation which gives that corpor- 
ation the exclusive right to possess the entry 
and to grow and harvest crops thereon forma 
term of 20 years, is an assignment to or for 
the benefit of a corporation within the meaning 
of the prohibition in [43 U.S.C. §324 (1964)]. 196/ 


As was noted in the discussion of the Indian Hill decision, 
the case is not absolutely clear on the point of whether all 
leases for a fairly long term of years would constitute a 
prohibited assignment. An important consideration in the 
Indian Hill case was the existence of Hoodco Farms’ option 
not to farm, but to declare the $200 per acre notes due. and 
payable. The headnote states as a conclusion that a lease 
without the option would still constitute a prohibited assign- 
ment, but the opinion does not so conclude. 


The eighth headnote states: 


In order to comply with the requirements 
of [43 U.S.C. §328 (1964)], a desert land 
entryman must either expend his own money on 
the necessary irrigation, reclamation, and 
cultivation of the entry or incur a personal 
liability for any money so expended. 197/ 


This headnote is also much broader than the conclusion 
that one may reach by reading the opinion. As was noted 
earlier when discussing the Conway and Williams cases, the 
opinion can be interpreted as not requiring the entryman to 
expend his own money or incur personal liability as long as 


he retains a good faith intent to reclaim a tract of desert land 


for himself. To be sure, failure to personally expend the re- 


quired funds may invite an investigation of the entryman's good 


faith. However, the opinion did not clearly hold that in all 
cases personal expenditure or personal liability is required, 
Once again, the headnote is interpreting the body of the 
opinion rather than paraphrasing it. 


Whether or not these headnotes have served their proper 
purpose, they, rather than the opinion itself, have been the 


196/ 73 I.D. at 386. 
197/ Id. 
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basis for subsequent administrative action. Late in 1966 
a clarifying memorandum was sent to the Director, Bureau 
of Land Management, from the Secretary of the Interior. 
198/ In this memorandum, the Secretary presents two lists 
of conditions which must be fulfilled before a desert land 
entry will be permitted or a patent will be issued. The 
second list, in point of location in the memorandum, is 
purported to be a summation of the conclusions reached in 
the Indian Hill decision and states as follows: 


1. An agreement between a desert land entryman 
and a corporation, which gave that corpora- 
tion the exclusive right to possess the entry 
to grow and harvest crops thereon for a term 
of twenty years, was an assignment to or for 
the benefit of a corporation within the mean- 
ing of the prohibition in [43 U.S.C. §324 
(1964)]. 


aye A corporation which acquired actual posses- 
sion or the right of actual possession through 
agreements with individual desert land entry- 
men to more than 320 acres of desert land 
"held" such acreage within the meaning of the 
prohibition of [43 U.S.C. §329 (1964)]. 


3. A desert land entryman did not comply with the 
requirements of [43 U.S.C. §328 (1964)] unless 
he either expended his own money on the neces- 
sary irrigation, reclamation and cultivation 
of the entry or incurred a personal liability 
for any money so expended. 


4. [43 U.S.C. §321 (1964)] requires a desert land 
applicant to file a declaration under oath 
that he intends to reclaim the tract of desert 
land for which he is making application for 
entry and his actual intent to reclaim is of [sic] 
the essence of the condition upon which the —~— 
entry is permitted. 199/ 


198/ Memorandum from the Secretary of the Interior to the 
Director, Bureau of Land Management, December 30, 1966. 


199/ Memorandum from the Secretary of the Interior to the 
Director, Bureau of Land Management, December 30, 1966 at 2. 
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These conclusions are copied almost verbatim from the headnotes 
of the published Indian Hill decision. Therefore, the head- 
notes, rather than the body of the opinion, have become the 
applicable administrative standards. 


The memorandum also warns entrymen that future group 
applications must contain sufficient information to insure 
that an Indian Hill situation does not arise again. Allow- 


ance of the applications are to be subject to the following 
conditions: 


1. It must be affirmatively shown that the pro- 


posal is feasible from the engineering point 
of view. 


2. It must be affirmatively shown that the pro- 
posal will be economically feasible over a 
sufficient period, and the soil conditions 
and other physical characteristics are such, 
as to give reasonable assurance of continued 
eR under proper conservation manage- 
ment. 


hs It must be affirmatively shown that each entry 
involved in the proposal. taken independently 
1S economically and physically feasible, tak- 
ing into consideration its: proper share of 
joint costs. 


4, Full disclosure regarding the arrangements, 
financial and otherwise, among the applicants 
and with others must be made by each applicant 
so that the Bureau can make an informed judg- 
ment as to whether the arrangements are 
consistent with the applicable statutes and 
regulations and that they do not constitute 
a device to shield fraud. In this regard, the 
Bureau should require every applicant for a 
desert entry to disclose under oath the full 
details of any such arrangements, whether or 
not it appears on the face of the application 
that a group project is planned. 200/ 


Pursuant to the memorandum, the Idaho office of the Bureau 
of Land Management prepared a form letter for transmittal to 
all applicants for entries within the state. This letter 
succinctly lists five legal requirements for application for 
desert entry: 


1. You must have a good-faith intent to reclaim 
the land for your own benefit. That intent is 
the essence of the condition upon which entry is 
permitted. 


A ee ae 
200/ Id. at 1. 


2. You may not assign your entry to a corpora- 
tion. 
| 


3. You may not, before receiving patent, enter 
into any arrangement to transfer title to the 
land after a patent has issued. 


4. You may not enter into any arrangement which 
has: the effect of permitting anyone to hold more 
than 320 acres of desert entry land. 


5. You must expend your own money on the neces- 
sary irrigation, reclamation aud cultivation of 

the entry or incur a personal liability for any 

money so expended. 


The letter goes on to inform the applicant of the requirements 
of economic and engineering feasibility and the necessity of 
filing a sworn statement explaining in detail the financial 
arrangements with regard to development of the entry. 


As a result of the Indian Hill decision, the Secretary 
of the Interior's memorandum and the Bureau of Lane Manage- 
ment's form letter, the preparation of applications, particu- 
larly group applications, for desert land entries has become a 
very expensive, highly legalistic process. The supporting 
documents for a recent Idaho application which included the 
formation of an irrigation company known as the Bell Rapids 
Mutual Irrigation Company consisted of a several hundred page 
document prepared by an internationally known engineering firm. 
The cost of such a study, which included soil tests, economic 
feasibility studies, breakdowns of estimated capital and 
annual costs, and other detailed information which is required 
by the Bureau of Land Management before an application will 
be processed, was probably many thousands of dollars. In 
addition, a model application for entry was prepared with 
numerous exhibits such as legal agreements for the construction 
of irrigation systems and the leasing of the entries for farm 
operation purposes. The legal costs for such work probably 
also reached several thousand dollars. With all this capital 
investment required prior to application it would seem, at 
least in this case, that prospective entrymen no longer fit 
the historical picture of the poor pioneer coming west in 
search of a chance to break new ground. 


H. Final Proof - Procedure 
The procedure for filing final proof under the desert land 


laws is almost identical to the procedure required under the 
homestead laws. 201/ 


201/ See Chapter 1, pp. 59-62. 
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When the entryman has reclaimed the 1 
and and 
Lee EPR re pe should apply to the aeN ae Berth 
° ce for a notice of intention to make fi 
proof. In addition to supplying the general i ake Fp 
cussed in the Homestead Act chapter ore te Settiacesian: 
noti 
Bach eaene specifically indicating the ae rarctcuceacde mi 
supply: Reeeh tae eee ne Toei one by an assignee, his name, 
ginal entryman, must b 
oe seetheae tee Act notices, must eats toon wit 
’ om w 
Nel ae each e called upon to testify at the 


Upon receipt of the application, the 
office will issue a notice of intention fovetigaeinnian Hiaha ger 
ee jigs must be published once a week for five successive 
ae SE eothled te! bala eit ks cpap ha published nearest 

‘ must pay the costs of publicati 
the manager of the land office will proc a pao 
insure that the notices are in name rivets Pag ic 


Submission of final proof is carried 
A@iscussed in th ed out in the same manner 
affidavits. Sey cee Act chapter, and is based on similar 


Upon successful submission of final proof 
the 
issued and title passes to the wiergunae eetincen tne tend 


is his and : 
a not subject to further provisions of the desert land 


I. Desert Land or Homestead Entr 
Within Certain Approved 
Irrigation Biste tots 


One additional enactment to encoura 
ge entry and recl 
Bie fcr wnacedey oo ee mentioned at this oeint: Biste 
t is popu arly known as the "Smith Act". 
Gate the Blane thd finan 2 peer ter of the Interior eotinvedtr- 
} nancial and physical resources of 
ioe reer districts which include public lands yiehin thale 
eiitned ta ae ascertain if they are properly organized and have 
and are actively carrying out a meritorious irrigation 


202/ 43 C.F.R. §2226.1-5(b) (1968). 


203/ Ida. 
204/ 43 C.F.R. §2226.1-5(c) (1968). 
205/ 43 C.F.R. §2226.1-5(d) (1968). 


206/ Act of August ll, 1916, ch. 319 
. 39 Sta . 
as amended at 43 U.S.C. $621 et seq. (sea)). pr eiieng 
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project. Ifa positive finding is made, the Secretary may 
approve the district's plans and accept the district as a 
source of water supply for the irrigation of the public 
lands. As used in the act the term public lands includes 
unentered public lands and lands legally covered by unpat- 
ented entries. 207/ 


The Smith Act has relevance for both the desert land and 
homestead entryman as either type of entry may be made on 
the public land within the boundaries of an approved irri= 
gation district, provided that the land is otherwise open 
to entry. However, since the Smith Act will most likely 
apply in semi-arid areas which require artificial irrigation 
for the profitable production of crops, the program is much 
more relevant to the desert land entry situation. 


Upon approval of the irrigation district, the public 
lands within the district become subject to local law 
relating to the organization, government and operation of the 
irrigation district. 208/ However, most importantly, the 
costs of constructing, acquiring, purchasing, or maintain- 
ing the irrigation system within such an approved district 
are equitably apportioned among both private and public 
lands. Further, all such charges legally assessed by the 
district become a lien upon the public lands even though 
they are and remain public lands. 209/ 


As to unentered public lands, this lien may not be 
enforced by a tax sale, but an application to enter such lands 
will be subject to the previously levied taxes and assess~ 
ments and will not be allowed until the applicant presents 
a certificate from the proper district or county officers 
showing that he has paid any such taxes or assessments due. 210/ 


With regard to entered public lands, the lien may be 
enforced in the same manner and under the same procedures 


whereby liens are enforced against lands held in private 
ownership. 211/ Therefore, such lands may be sold at a 


tax sale. 


The Smith Act establishes certain requirements which must 
be met by the party who purchases the land at the tax sale. 


207/ 43 U.S.C. §622 (1964). 
08/ 43 U.S.C §621 (1964); 43 U.S.C. §623 (1964). 


09/ 43 U.S.C. §622 (1964). 
210/ 43 U.S.C. §627 (1964). 


211/ 43 U.S.C. §626 (1964). 
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First, béfore the purchaser may obtain a patent on the land 
he must, in addition to paying the tax sale price, pay the 
Federal minimum price of $1.25 per acre and show that irri- 
gation works have been constructed and that water of the 
district is available to irrigate such lands. Second, the 
purchaser must, at the time of application for patent, have 
the qualifications of a desert land entryman or homestead 
entryman. Finally, not more than 160 acres of land may be 
patented to any one purchaser under the provisions of the 
Smith Act. 212/ 


212/ ~43.U:5.C;, $628. (1964)'. 
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CHAPTER 4 
THE INDIAN HOMESTEAD AND ALLOTMENT LAWS 
A. Introduction 


The fact that the United States still has valid laws 
on its books which originated from assumed racial differences 
May come as a surprise to many. Nevertheless, this is so. 
The laws referred to are those pertaining to Indian homesteads 
and allotments on the public domain. Much of the impetus 
for the laws granting allotments off of the Indian reser- 
vations and permitting Indians to homestead came from the 
belief that because the Indian was of a different race and 
civilization he was in need of special laws. Another and 
very important reason for these laws was that until 1924 


_most Indians lacked citizenship and could not obtain it 


and therefore were not qualified to obtain homesteads under 

the general homestead laws. In some instances the allotment 
laws provide the Indians special benefits, and in other 
instances they impose special restrictions upon him. This 
study, not being directed toward racial problems, will leave for 
others to decide’ whether laws granting special benefits or im- 
posing added restrictions based upon one‘s national origin 

help or hinder the achievement of racial equality. 


As might be expected, the disposal statutes giving 
special recognition to Indians are not of very recent origin. 
The Department of the Interior's book on Federal Indian law 
states that the origins of the allotment system are to be 
found in the Indian treaties and that as early as 1798 tribal 
lands were allotted to individuals and families. 1/ During the 
first half of the nineteenth century allotments and the divi- 
sion of tribal lands were generally covered by treaties. The 
first major act giving Indians the right to settle on the 
public domain and acquire a homestead was passed in 1875. 


“Following that, other Indian homestead and allotment laws 


were passed by Congress and in 1887 the "General Allotment 
Act" was adopted. This has been amended and added to down 
through the years. 


The Indian allotment laws have many similarities to the 


1/ Office of the Solicitor, Department of the Interior, Federal 
Indian Law 773 (1958). 
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. general homestead laws but there are definite differences in 


who is eligible to obtain land, the lands to which the laws 
apply, the requirements of entrymen and the types of patents 
given. These differences are the subject of this chapter, 
which deals with homesteads and allotments on the public 
domain. This study does not cover Indian reservation lands 
and all references to allotments are to those on the public 
domain only and not to reservation allotments, unless other- 


wise specified, 2/ 


B. MThe Statutory Basis of Indian 
Allotments and Homesteads 


There are a great many laws pertaining to Indian allot= 
ments, but most of them deal with reservation lands. The 
principal statutes relating to Indian homesteads and allot~ 
ments on the public domain were set forth in six Congress- 
ional acts. Before getting into the details of the laws, 
regulations and policies governing Indian allotments, it 
may be helpful to identify and briefly describe these six 
acts and some general rules the courts have applied in in- 
terpreting all Indian allotment and homestead laws. 
estead All en a a 


Le e neipal 


a. The Indian Homestead Act of 1875 


In 1875 Congress tacked on to a supplemental appropri- 
ation bill a section permitting Indians to take advantage 
of the homestead laws. 3/ This act provided that any Indian 
born in the United States who is the head of a family or 
twenty-one years old and who has abandoned or will abandon 
his tribal relations shall be entitled to the benefits of 
the Homestead Act of 1862, 4/ except for the provisions per- 
taining to commutation of homesteads, and subject to two pro- 
visoes. The first was that the title to land acquired by any 


2/ For a critical appraisal of the allotment system, partic- 


ularly as it effects reservations see Hearings on H.R. 7902 
Bef ee dia ,» 73d Cong., 2d 


e 
Sess., pt. 7, at 15-18, 32-33 (1934). 


3/ Act of March 3, 1875, ch. 131, sec. 15, 18 Stat. 420 (codified 


at 43 U.S.C. sec. 189 (1964)). 
4/ Act of May 20, 1862, ch. 75, 12 Stat. 392 
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Indian under the act would not be subject to alienation or 
incumbrance, either voluntarily or by the judgment, decree, 
or order of any court, for a period of five years from the 
date of the patent. The second proviso was that any Indian 
taking advantage of the new law would continue to be entitled 
to his distributive share of tribal property as though he 
had maintained his tribal relations and any transfer, alien- 
ation or incumbrance of any interest in such tribal property 
would be void. 


While the 1875 Act was the first statute expressly making 
Indians eligible to obtain title to a portion of the public 
domain, it had long been the policy of the Department of the 
Interior "not to disturb the possession and occupancy of 
Indians who have long resided upon the public lands, and have 
cultivated and improved the same". 5/ 


b. _The Winnebago Indians Act of 1881 


In 1881 Congress passed a law entitled "An act for the 
relief of the Winnebago Indians in Wisconsin, and to aid 
them to obtain subsistence by agricultural pursuits, and to 
promote their civilization". 6/ This act provided funds to 
aid those Winnebago Indians who could not otherwise obtain 
homesteads under the 1875 Act because of poverty to do so. 
Section 5 of this act provided that the title to lands en- 
tered by the Winnebago Indians under the 1875 Act would not 
be subject to alienation or incumbrance, either voluntarily 
or by court decree, "or subject to taxation of any character, 
but shall be and remain inalienable and not subject to tax- 
ation for the period of twenty years from the date of the 
patent issued therefor". 7/ This act also specified that the 
section prohibiting alienation for twenty years must be in- 
serted in every patent issued pursuant to the act. The 
significant features of this act are the extension of the re- 
striction against alienation to twenty years and the specific 
language that during this period the land will not be subject 


5/ cramer v. United States, 276 F. 78, 80 (9th Cir. 1921). 
See also Schumacher v. State of Washington, 33 L.D. 454, 
456 (1905); Ma-Gee-See v. Johnson, 30 L.D. 125 (1900). 

6/ Act of January 18, 1881, ch. 23, 21 Stat. 315. 


V/ Id. sec. 5 (emphasis added). 
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to taxation of any kind. 
ec. The Indian Homestead Act of 1884 


On July 4, 1884, the second Indian homestead law became 
effective. 8/ It provided that Indians then located on public 
lands or who might thereafter so locate could "avail them- 
selves of the provisions of the homestead laws as fully and 
to the same extent as may now be done by citizens of the 
United States". 9/ The act provided that no fees or commissions 
would be charged to Indian homesteaders. It also provided 
that all patents for such homesteaded land would declare that 
the United States held and would hold the land in trust for 
twenty-five years for the sole use and benefit of the Indian, 
or in the case of his decease for his widow and heirs, and 
that at the expiration of such twenty-five year period the 
United States would convey the land by patent free of all 
trust to the Indian or his widow and heirs. 


There are two major differences between this act and the 
earlier one of 1875. First, the 1875 Act was limited to 
Indians who had abandoned or would abandon their tribal 
relations whereas this act granted homestead privileges to 
all Indians whether they abandoned their tribal relations or not. 
And second, the earlier act contained only a five-year period 
during which the Indian could not alienate the land whereas 
this act provides for a twenty-five year period, during which 
the land is held in trust by the United States. The difference 
between these two acts was thoroughly discussed in Hemmer v. 
United States 10/ where the court said: 


If the act of 1875 and the act of 1884 
be read as one act passed at the same time, 
they provide that there is granted to non- 
tribal Indians the right to acquire homesteads 
upon payment of the officers' fees subject to 
a restriction on alienation for 5 years, and 


8/ Ch. 180. sec. 1, 23 Stat. 96 (codified at 43 U.S.C. sec-190 (1964)). 


xy Ida. 


10/ 204 F. 898 (8th Cir. 1912), aff'd 241 U.S. 379 (1916). 
For a more complete excerpt of the discussion of the 
difference between these two statutes see Appendix D. p. D-30 et seq. 


Bey hn 


SS 


that there is granted to all Indians the right 
to acquire homesteads subject to a restriction 
on alienation for 25 years without the payment 


of any officers' fees. LU 


dad. The General Allotment Act of 1887 


The major statute regarding allotments, which is usually 
referred to as the General Allotment Act, was adopted in 1887. 12/ 
The provisions of this act, as later amended, are the basis 
of the present Indian allotment laws and regulations. This 
act provided for allotments both on and off the reservation. 
Section 4 pertains to allotments off the reservation and 
quite often in the decisions and regulations these are referred 
to as section 4 or fourth section allotments. 


Section 4 stated that any Indian not residing upon a 
reservation or for whose tribe no reservation had been pro- 
vided who makes settlement upon any surveyed or unsurveyed 
unappropriated United States lands shall be entitled to have 
such lands allotted to him or her or his or her children in 
the same quantity and manner as provided for allotments to 
Indians on reservations. The act as passed in 1887 provided 
for allotments of one-quarter of a section to the head of a 
family, one-eighth of a section to single persons over eighteen 
years of age and to each orphan child under eighteen and one~ 
sixteenth of a section to all other single persons under eighteen. 
The act further provided that if the land to be allotted was 
valuable only for grazing purposes, an additional allotment 
of such grazing land could be made to each individual. In 
other words, for grazing lands the quantities were to be 


doubled. 


language similar to the 1884 Indian 

at any patents issued must declare 
ds the land in trust for twenty- 
the President could extend 


The act contained 
homestead law providing th 
that the United States hol 
five years. It also provided that 
the trust period at his discretion. 


1l/ Id. at 908 


12/ Act of February 8, 1887, ch. 119, 24 Stat. 388 (codified 
as amended at 25 U.S.C. sec. 331 et seg. (1964)}. 
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The law contained details concerning the method of ob- 
taining allotments and rights of survivors and heirs in the 
event of the death of the allottee. One of the most signif- 
icant differences between this law and the previous ones 
discussed is that it provided for allotments not only to an 
adult Indian but to his minor children as well. 


e. The Allotment Act of 1891 


In 1891 Congress amended the General Allotment Act of 
1884 by standardizing the size of all allotments for all 
Indians, whether the head of a family or a minor child, at 
one-eighth of a section or double that amount if the land 
was valuable only for grazing purposes. 13/ This change 
applied equally to allotments on reservations and allotments 
on public lands. 


f. The 1910 Amendments to the General Allotment Act 


The General Allotment Act was amended again in 1910 by 
amending sections 1 and 4 of the 1891 Act. 14/ The changes 
relating to non-reservation allotments provided that the 
allotments would be made on the public domain "in such areas 
as the President may deem proper" and that they would not 
exceed "forty acres of irrigable land or eighty acres of non- 
irrigable agricultural land or one hundred and sixty acres of 
nonirrigable grazing land to any one Indian." 15/ 


A comparison of the differences among the provisions in 
the six laws just discussed concerning who may obtain allot- 
ments, the size of allotments, and the length of the trust 
period is shown in Table 1 on page 211. ‘The General 
Allotment Act of 1887 as amended by the 1891 and 1910 statutes 
is generally the prevailing law today as to the matters 
covered in Table l. 


wy Act of February 28, 1891, ch. 383, sec. 4, 26 Stat. 795 
codified as amended at 25 U.S.C. sec, 336 (1964), 


14 Act of June 25, 1910, ch. 431, sec. 17, 36 Stat. 860 
codified at 25 U.S.C. secs. 331, 336 (1964), 


15/ 43 U.S.C. sec. 336 (1964). 
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2. Some General Rules Applied in Construing Indian Homestead 
and Allotment Laws 


When considering the Indian homestead and allotment laws, 
the courts have consistently followed three general rules: 
namely, (1) that the Indian homestead and allotment acts must 
be considered together as part of a single system of laws, 

(2) that these laws are to be liberally construed for the 
benefit of Indians with all doubtful expressions being re- 
solved in their favor, and (3) that the purpose of these laws 
is to break up tribal relations and encourage the Indians to 
become individual landholders and adopt civilized ways. The 


‘application of these general rules very often has determined 


the results in specific cases. Because of their overall im- 
portance some consideration should be given to them before 


getting into more detailed aspects of allotments and homesteads. 


a. The Indian Homestead and Allotment Laws are "in 
pari materia" 


The relationship of the allotment acts to the Indian 
homestead laws was thoroughly discussed in the case of Jim 
Crow, 16/ where the Assistant Attorney General stated: 


The general allotment act, so far as it 
affects public lands, and the preceding Indian 
homestead provisions, are so clearly 
connected that they should be construed in 
pari materia as relating to the same subject- 
matter. The later allotment act but carries 
forward the policy of the former enactments 
to give Indians a right to secure homes upon 
the public domain. 


Congress has recognized that allotment 
claims are of the same nature as homestead 
LCN ER ae sate 


- » « Claims under the various laws re- 
lating to Indian homesteads may with equal ' 
propriety be characterized as allotments. 
In fact the terms mean substantially the 
same thing so far as the laws in which they 


16/ 32 L.D. 657 (1904). 
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are found affect the public lands and so 


far as the i 
nteres : ; 
are concerned, ts of the Indian claimant 


This Departme 
na nt has considered i 
lomesteads upon practically the Mee me 


lands 
: + - These rul 
Indian €s apply also t 
Ae tee tees eee seontrol, jumiediorion 
. © Depart 
Same in one case as in ere peas are the 


The objects_of th 
aoe ‘ e laws relati 
ee homesteads are the same Reet Alok 
g to Indian allotments on the pubiie 


recogni imi 
gnized these Similarities of Purpose in 


the laws, standi 
; : ng of claimant 
and obligations of the Gaiaitnent sie 


The Su 
Preme Court has also stated that the homestead 


States y. Jackson 18/ it saia: 


We £3 : 
Fitts} ea that the Indian Homestead Act of 
Bee RES , and the General Allotment 

eA ete ruary 8, 1887, with its various 

oats ee ee Part of a Single sys- 
ace one a continuous Purpose on the 
Sr eee € Congress. ‘The Statutes are ji 

B = a eria, and must be so construed — 
Wei art: Beer were any doubt on the 
ee ae € silence of Congress in the 

of the long continued practice of 


fetta which refer only to 
a elie ai ee or Indian "allotments" 
mere € also to Indians claiming : 
Ses pia omestead laws, must be consid- 

S “equivalent to consent to continue 


BLA bees 
17/ Id. at 659, 
18/ 280 U.S. 183 (1930). 
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the practice until the power was revoked 
by some subsequent action by Congress". Oy 


b. The Indian Homestead and Allotment Laws Are to Be 


Construed Liberally in Il"avor of the Indians 


The second basic rule that is applied in interpreting 
these laws is that the statutes must be liberally construed 
with all doubtful expressions being resolved in favor of the 
Indians. 20/ One court has stated that in interpreting ambigu- 
ous statutes with reference to Indians, a liberal interpreta- 
tion in favor of the Indians should be indulged, even though 
a meaning not currently common must be applied to harmonize 
the context or to more fully advance the policy and objectives 
of the legislation. 21/ Another court put it thusly: 


Because of the duty and obligation of the 
national government to the Indian tribes 
and its "avowed solicitude *** for the 
welfare of its Indian wards"it is "the 
rule of construction recognized without 
exception for over a century *** that 
‘doubtful expressions, instead of being 
resolved in ‘favor of the United States, 
and to be resolved in favor of a weak and 
defenseless people, who are wards of the 
nation, and dependent wholly upon its 
protection and good faith'". 22/ 


The Supreme Court has stated: "According to a familiar 
rule, legislation affecting the Indians is to be construed in 
their interest and a purpose to make a radical departure is 


not lightly to be inferred." 23/ 


19/ Id. at 196-7. See also United States v. Midwest Oil Co., 
— 336 u.s. 459, 461 (1915); Toss Weaxta, 47 L.D. 574, 576 


(1920). 

20/ Big Eagle v. United States, 300 F. 2d 765, 769 (CE. "Cr. 
1962). 
Sakezzie v. Utah State Indian Affairs Commission, 215 F. 


21/ 
: Supp. 12 (D. Utah 1963). 
Seaton, 281 F. 2d 620, 623 (D:C. Cir. 1960), 


citing United States v. Santa Fe Pacific R.R., 


22/ Haley v. 
354 (1941) and Choate v. Trapp, 224 U.S. 


footnote 
3144058, 2339, 300, 
665, 675 (1912). 


23/ United States v. Nice, 241 U.S. 591, 599 (1916). 
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c. The Purpose of the Allotment and Homestead Laws | 


The purpose of the Indian allotment and homestead laws 
was expressed in 1889 in an opinion from the Assistant Attorney 
General to the Secretary of the Interior 24/ construing the 
General Allotment Act of 1887, In that opinion it was stated: 


The act we are now considering is, in its 
essential elements, a settlement law. Its 
immediate purpose is to obliterate the tri- 
bal relations of the Indians. so far as to 
induce them to become individual land-holders; 
thence, stepping by easy gradations, it is 
hoped. along the path of civilization into the 
dignity of citizenship, _25/ 


This interpretation of the laws has been restated in 
fear | the same way in many decisions. 26/ This purpose 
of the allotment laws was stated in a negative form in the 
case of Henry Ford 27/ as follows: 


The general allotment act was not intended 
to give allotments to those Indians who have 
already severed their tribal relations and re- 
ceived the full benefit of the pre-emption and 
homestead laws, / 


et a 


24/ 8 L.D. 647 (1889) 
25/ Id. at 650 


26/ For instance, in Amy Hauser (On Review), 20 L.D. 46, 50 
T1895) the following language was used: "The Indian allotment 
laws have one common purpose. that of breaking up tribal rela- 
tions, encouraging the Indians to become individual land 
owners and citizens, with the right to assert and protect their 
individual and pd hs rights as other citizens of the United 
States.'' In Louis W. Breuninger, 42 L.D, 489, 491 (1913) it 
was stated: "The BRP of taking an allotment is offered 
tribal Indians to induce them to abandon the tribal relation 
and separate themselves from the tribe." See also Cynthia 
Martha Sweeney, 40 L.D, 148, 150 (1911), . 


27/ 12 L.D, 181 (1890). 
28/ Id. at 182 
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In 1924 Congress granted citizenship to Indians. 29/ 

If the purpose of the allotment and homestead laws had been 
interpreted solely to induce the Indians to become citizens 

it could be argued that the 1924 Act abolished the need for 
Indians’ allotments or homesteads. However, the 1924 citizen- 
ship law specifically provided that the granting of such citi- 
zenship would not in any manner impair or otherwise affect the 
right of any Indian to tribal or other property. In a decision 
construing the 1924 Act, the Secretary of the Interior stated: 


Notwithstanding the gift of citizenship the 
applicant remains an Indian by race. Then, 
too, it is a familiar rule that legislation 
affecting the Indians is to be construed in 
their interest and the purpose to make a rad- 
ical departure is not litely to be inferred. 
This is especially true since the privilege 
of taking an allotment on the public domain 
is offered tribal Indians to induce them to 
abandon their tribal relations and separate 
themselves from the tribe. 30/ 


Thus, the chief purpose of the Indian allotment and 
homestead laws after Indians had gained citizenship remained 
as it always was--to induce the Indians to give up their 
tribal relations and become landowners. Apparently this is 
still the purpose of the laws as there is no official indi- 
cation that the purpose has changed. 


C. The Eligibility Requirements for 
Indian eecars 


Under the allotment and homestead laws not only are: 
adult male Indians eligible to obtain land but in certain in- 
stances their wives, children and heirs may also receive 
patents to public domain lands, The eligibility of these 
different classes is not always the same. 


1. General Eligibility Requirements 


The Indian homestead laws, in contrast to the allotment 
laws provide benefits for only the Indian himself. unless he 
should die during the trust period in which case his rights 
may accrue to his widow or heirs. The 1875 Indian Homestead 
Act provides: ''That any Indian born in the United States, who 
is the head of a family, or who has arrived at the age of 
twenty-one years, or who has abandoned, or may hereafter 
abandon his tribal relationships shall be entitled to the bene- 


29/ Act of June 2, 1924, ch. 233, 43 Stat. 253. 


30/ Simonsen v. Toh-La-Zhinie-Bega, 51 L.D. 379, 383 (1926) 
(citations omitted). 
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fit of the homestead laws.'' The 1884 Indian homestead law 

says Indians located on public lands can avail themselves of 
the provisions of the homestead laws to the same extent as may 
be done by citizens of the United States. The allotment legis- 
lation sets forth no particular requirements concerning the 
eligibility of an Indian for an allotment. The allotment laws 
do require the Indian to make settlement on the land sought 

for allotment and this, by simple logic, means he cannot con- 
tinue to reside on a reservation. But other than that there 
are no other statutory requirements. 


The regulations of the Department of the Interior require 
an applicant for an allotment to obtain a certificate from the 
Commissioner of Indian Affairs showing that he is an Indian 
and entitled to an allotment. 31/ The applicant must show he 
is a member of a tribe or entitled to be recognized as a member. 
The qualifications for tribal membership may be shown by the 
laws and usages of the tribe. The mere fact that a person is a 
descendant of someone who was once recognized as a member of 
the tribe does not of itself make that person a member of the 
tribe. In other words, the possession of Indian blood, not 
accompanied by tribal affiliation, does not entitle a person 
to an allotment on the public domain. 32/ 


There is some indication that at one time the Department 
of the Interior may have been reluctant to grant allotments to 
anyone not a full-blooded Indian. However, in 1907 Secretary 
of the Interior Garfield sent instructions to the Commissioner 
of Indian Affairs stating: ''If the practice has been to refuse 
allotments to those having white blood, it was a mistake. The 
quantum of Indian blood or of white blood possessed by the 
applicant does not contro] and should not, of itself, influ- 
ence the decision as to his right to an allotment." 33/ 


The present regulations provide that tribal membership, 
even though once existing and recognized, can be abandoned as 
far as the benefits of a public domain allotment are concerned. 
34/ Prior to 1924 it had been held that an Indian who had 
abandoned his tribal ways and voluntarily taken up the habits 
of civilized life became a citizen under section 6 of the Gen- 
eral Allotment Act, and thereby lost his right to an allotment..35/ 


31/ 43 C.F.R. sec. 2212.0-6(b) (1968). 
32/ 43 C.F.C. sec. 2212.0-6(a) (1968). 


33/ Instructions, 35 L.D. 549, 550 (1907). See also Ellen 
Bourassa, 43 L.D, 149 (1914). 


34/ 43 C.F.B. sec. 2212.0-6(a) (1968). 
35/ Louis W. Breuninger, 42 L.D. 489 (1913). 
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This was based on the general premise that one of the purposes 
of the allotment laws was to get Indians to take up citizen- 
ship. It was reasoned that if he acquired citizenship with- 
out receiving an allotment there was no longer any need to 
give him one. Of course, as a citizen he was eligible to the 
benefits of the homestead laws like any other citizen. With 
the passage of legislation in 1924 36/granting citizenship to 
all Indians and expressly reserving their rights to property, 
an Indian no longer is ineligible to an allotment because of 
citizenship. The key question is whether he has abandoned 
his tribal membership. 


‘An Indian can lose his right to an allotment or an Indian 
homestead if he has received the full benefit of the general 
homestead laws. 37/ Prior to 1924 this rule could be support- 
ed either on the ground that the Indian had taken up citizen- 
ship and thereby given up his Indian rights, or on the ground 
that he had abandoned his tribal membership. Today it can be 
supported only on the latter ground. 


Just as an Indianwho has received a homestead cannot obtain 
an allotment, an Indian who has been granted a full allotment 
and accepted, enjoyed and sold it, is ineligible for a second 
allotment. 38/ However, there is nothing in the statutes to 
indicate whether Congress ever intended to allow a second 
allotment if the first one was not a full allotment. The 
allotment laws state that an Indian shall be entitled to an 
allotment "not to exceed'’ the quantities set forth in the 
statutes. Instructions issued by the Department of the In- 
terior less than two months after the passage of the General 
Allotment Act provided for the right of Indians to additional 
allotments. In those instructions the Secretary of the In- 
terior stated: 


(T)hat each Indian who has heretofore received 
an allotment of a less quantity of land than 

is provided for in the said act of February 8; 
1877, (sic. - 1887) should receive an addition- 
al allotment sufficient to make the entire 
quantity alloted equal to that named in said 
AGte a> 


36/ Act of June 2, 1924, ch. 233, 43 Stat. 253. 


37/ Henry Ford, 12 L.D. 181 (1890). 


38/ Amy Hauser (On Review), 20 L.D. 46 (1895); Tiger v. Twin 
State Oil Co., 48 F.2d 509 (10th Cir. 1931). 


39/ Instructions. Sed. 6520 «522 =G488y)- 


The elgibility of an Indian to an additional allotment is still 
recognized in the present regulations 40/ and presumably in the 
absence of any Congressional action to the gta art it can be 
assumed that the Secretary correctly interpreted the original 
intent of Congress as permitting additional allotments, 


2. The Eligibility of Indian Women 


The Indian allotment laws stated that when an Indian meets 
certain qualifications "he or she'' shall be entitled to an 
allotment. 41/ The only reference to gender in the Indian home- 
stead laws Is in the 1884 statute which provides that the United 
States will hold the patent in trust for twenty-five years for 
the benfits of the Indian or in case of his death his widow. 42/ 


The regulations governing allotments refer to "he and she" 
in discussing an Indian's elgibility. 43/ Thus, an Indian woman 
has as much right to an allotment as a man if she can otherwise 
qualify. However, if she is married she may face some problems 

in eS an allotment. The regulations provide that where 

she is married to a white man or other person not entitled to an 
allotment and not a settler or entryman under the general home- 
stead law herright to an allotment and that of her minor child- 
ren born of such marriage will be determined without reference 

to the quantum of Indian blood she and her children possess but 
solely with reference as to whether they are recognized member 

of a tribe or are entitled to such membership. aad The regulations 
provide that an Indian woman married to an Indian man who has him- 
self received an allotment or is entitled to one is not deprived 
of the right to file an application for herself provided she is 
otherwise entitled to do so, and she may also apply for her minor 
children if her husband is for any reason disqualified. 45/ The 
regulations also state that an Indian woman who is separated from 
her husband and who has not received an allotment will be regard- 
ed as the head of a family and may file an application for her 


40/ 43 C.F.R. sec, 2212.1-4(a)(2) (1968). 
41/ 25 U.S.C. secs, 334, 336 (1964). 

42/ 43 U.S.C. sec. 190 (1964). 

43/ 43 C.F.R. sec, 2212.0-3(a) (1968). 
44/ 43 C.F.R, sec. 2212.0-6(e)(1) (1968). 
45/ 43 C.F.R. sec. 2212.0-6(e)(2) (1968). 
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minor children, When she files an application for her minor 
children she must show that she has applied for herself and 
has used the land sought in some beneficial manner. 46/ 


The present right of an Indian woman married to a white 
man or to an Indian who has received an allotment or a home- 
stead was not always recognized. Prior to the time that all 
Indians were granted citizenship (1924) the rule was that the 
Indian homestead and allotment laws were for the benefit of 
only those Indians who had not already obtained citizenship. 
An 1888 Act 47/ provided that an Indian woman who married a 
citizen became a citizen by virtue of her marriage and the 
Attorney General held that a woman was no longer eligible 
for an allotment. 48/ 


Today the only handicap that an Indian woman might have 
in obtaining an allotment is in meeting the settlement re- 
quirements if she is married and living with her husband on 
his land or on land that he is claiming for an allotment or 
a homestead, In order to perfect an allotment or homestead 
the Indian woman must settle on the land she is claiming. 

It might be impossible for her to show such settlement fF 
she is residing with her husband elsewhere. 


3. The Eligibility of Minor Children 


The General Allotment Act not only provides for allotments 
to an Indian but also for allotments to his or her children, 
This is a rather unique feature. There is no similar provision 
in either the homestead or desert land laws. As adopted in 
1887 the General Allotment Act provided a different allotment 
for the head of the family than for children. 49/ The 1891 
amendment standardized the allotment for all persons, While 
the 1910 amendment changed the quantity of allotments depending 
on whether the land was irrigable or nonirrigabie, it continued 
to make the allotment the same for everyone whether he was the 
head of a family or a child. So today the allotment available 
for children is equal in quantity to that of adults. 


46/ 43 C.F.R.s sec, 2212.0-6(e) (3), (4) (1968). 


47/ Act of August 9, 1888, ch. 818, secs. 1-3, 25 Stat. 392 (codi- 


‘FIed at 25 U.S.C., secs, 181-83 (1964)). 


48/ Opinion, Assistant Attorney General to the Secretary of 
the Interior 32 L.D. 417 (1902). 


49/ See Table, 1. p. 211. 
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Except for the express reference in the original language 
of the General Allotment Act to orphan children, there has been 
no statutory indication of what Congress meant by the word 

children’. At one time the Commissioner of the General Land 
Office held that the minor step-children of an Indian were not 
included within the provisions of the general allotment law. 
However, the Secretary of the Interior reversed the Commission- 
er s decision and stated: 


The argument seems to be that because 
the act makes no provision for selection of 
allotments by ''step-parents'" for their "'step- 
children,'' such applications are not permissible, 
This is giving the law an altogether too restrict- 
ive construction. The purpose of that law is to 
give the Indians who have settled on the public 
domain and to their immediate families allotments 
of land and to place them in the same position 
they would have occupied had they been living 
upon an Indian reservation. To carry out this 
purpose, the law should be construed to permit 
applications by one entitled himself to take 
allotment in behalf of all those whom he stands 


in loco parentis. 50/ 


_ The present regulations regarding minor children continue 
this broad interpretation of the eligibility of children. 51/ 
These regulations make two types of children ineligible for 
allotments. These are orphan children and children born after 
the time their parent obtains an allotment. The denial of 
allotments to orphan children is apparently based on the statu- 
tory language requiring an Indian to make settlement in order 
to be entitled to an allotment for himself and his children, 
The Department of the Interior has maintained that if a parent 


50/ Kin-Nip-Pah, 41 L.D. 626 (1913). 


51/ "An Indian settler on public lands under the fourth section 
of the act of February 8, 1887, as amended is also entitled 
upon application to have allotments made thereunder to his minor 
children, stepchildren, or other children to whom he stands in 
loco parentis, provided the natural children are in being at the 
date of the parent's application, or the other relationship re- 
ferred to exists at such date. The law only permits one entitled 
himself under the fourth section to take allotments thereunder 
on behalf of his minor children or of those to whom he stands 

in loco parentis. Orphan children (those who have lost both 
parents) are not entitled to allotments on the public domain un- 
less they come within the last-mentioned class. 43 C.F.R. sec, 
2212.0-6(d) (1968). 
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is not entitled to an allotment no allotments can be made on 
behalf of his minor children, because their rights are depend- 
ent upon his rights, 52/ 


The regulation denying allotments to children born after 
the time the parent obtains his allotment appears to have its © 
origin in the original provision of the General Allotment Act 
granting citizenship along with allotments. Before all Indians 
were granted citizenship by Congress, it was held that when the 
parent obtained his allotment and thereby got his citizenship 
his after-born children were automatically citizens and there- 
fore ineligible for allotments. 53/ Today this reason for dis- 
criminating against after-born children no longer is valid, 
Nonetheless, the restriction still applies. The after-born 
child is somewhat like a pretermitted heir except he does not 
have the benefit of any statute to protect him. What effect 
this discrimination against the later born child has upon. 
sibling rivalry in Indian families is not indicated by any of 
the decisions on Indian allotments. 


4, The Eligibility of Heirs 


In addition to Indians, wives and children being eligible 
for allotments, in some instances the heirs of Indian settlers 
and applicants may obtain allotments. The trust provisions 
in the allotment and Indian homestead laws provide that if the 
Indian for whom the patent is being held in trust dies during 
the trust period the United States will continue to hold the 
patent in trust for his heirs. 54/ By regulations the Depart- 
ment of the Interior has expanded the rights of heirs to permit 
them to obtain allotments in those instances where the Indian 
dies after settlement but prior to the approval of his allotment. 
Soy. 


The regulations also provide that if the Indian dies during 
the pendancy of his application and the Government learns of his 
death, the heirs are to be notified that they will be allowed 


52/ Albert A. Coursolle, 44 L.D. 188, 191 (1915). See also 
Cynthia Martha Sweeney, 40 L.D. 148 (1911); and Opinion Assis- 
tant Attorney General to the Secretary of the Interior, 8 L.D. 
647, 648 (1889) stating: ''Orphan children, . . . do not seem 
to come within the benefits of this fourth section. inasmuch 
as the enumerated beneficiaries therein are the Indian settlers 
and their children". 


53/ Oliver C. Keller, 44 L.D. 520 (1916). 
54/ 25 U.S.C. sec. 348 (1964); 43 U.S.C, sec. 190 (1964). 


ninety days witnin which to submit proof that the applicant \) 
had settled on the land applied for during his lifetime, 
The failure to submit such proof within the time allowed 
will cause the application to be rejected, 56/ }) 


There have been a great many administrative and court cases } ) 
over the years involving the determination of heirs, but these } 
deal with matters that are more related to probate law than 
the use of public lands for intensive agriculture, It is 
sufficient here to note than when an allottee dies during } 
the trust period his heirs will be entitled to succeed to his 
rights and that in certain instances the heirs may be able to 
obtain the allotment when the intended allottee dies after | 
filing his application but before receiving final approval, | 


D. Lands Subject to Allotment 


Section 4 of the General Allotment Act as originally 
passed and as amended provides for allotments "upon any surveyed 
or unsurveyed lands of the United States not otherwise appro- 1 
priated,"” 57/ The present laws provide for maximum allotments . 
of 40 acres of irrigable land, 80 acres of nonirrigable agri- 
cultural land or 160 acres of nonirrigable grazing land. The 
Indian homestead laws contain no specific provisions concerning | 
the quantity or type of land available, They simply provide 
that Indians shall be entitled to the benefits of the home- . 
stead laws, Therefore, the lands that are available to Indians 1 
under those laws are the same as those available to all other 
homesteaders, 


In view of the fact that the allotment laws provide for DH ) 
different acreages depending upon the irrigability of the 
land and its quality, it is impliedly necessary to classify 
the lands to determine how much can be allotted to any one . 
Indian. In addition to this implied requirement for classi- 
fication, section 7 of the Taylor Grazing Act 58/ prohibits 
the disposal, settlement or occupation of public land until | 
after it has been classified and the Classification and Multiple . 
Use Act of 1964 directs the Secretary of the Interior to 
develop criteria for classifying the public lands and to classify \| 
them, These classification laws are covered in detail in 
Chapter 6, but the regulations for classifying lands for 
Indian allotments promulgated by the Secretary of the Interior 
pursuant to those laws are of importance in this chapter, | 
These regulations provide that lands may be classified as 
suitable for Indian allotments if (1) they are valuable for 


56/ 43 O.F.R, sec, 2212,0-6(c)(2) (1968). 
57/ 25 U.S.C. secs. 334,336 (1964). I 


58/ Act of June 28, 1934, ch. 865, sec. 7, 48 Stat. 1272 (codified 

As amended at 43 U.S.C, 315f (1964)), esate 
Act of September 19, 1964, . 1-8, Pub, L, No, 88-607, 78 | 

Stats 598 (Sedified at 3 U.8.Ce seces 142-1418 (1964s by) 
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agricultural purposes, (ii) they are suitable for a home for 
an Indian and his family, (111) the anticipated return from 
agricultural use of the lands would support the residents, and 
(iv) there is an adequate water supply. 60/ 


The Department of the Interior has taken the position that 
lands required to be classified by section 7 of the Taylor 


@Grazing Act are not subject to Indian allotments or settlement 


until they have been classified as suitable for such purposes.61/ 
The Secretary of the Interior has classified lands as unsuit- 
able for Indian allotments where he has determined that it is 

not economically feasible to use them for agriculture, In 

the case of John E. Balmer, 62/ the Secretary stated: 


Since the intent of the Indian Allot- 
ment Act is provided, in effect, a home- 
stead which will constitute the source of a 
livelihood for an Indian family, as indicated 
by the language of the act which allows the 
different acreages of land suitable for dif- 
ferent purposes, it is within the authority 
of the Secretary of the Interior to determine 
that 160 acres of grazing land that is incap- 
able of supporting a ranch family is not 
proper for acquisition in satisfaction of 
rights acquired by Indians. under the Indian 
Allotment Act.63/ 


In a similar case appealed to the courts the applicants 
for an allotment contended that the Secretary had no right 
to classify the lands as unsuitable for an Indian allotment 
and deny their application on the ground that the lands con- 
tained poor quality soil. 64/ The applicants cited the regu- 
lation that provides that where an Indian makes settlement in 
good faith upon unreserved lands an allotment cannot be denied 
on the grounds that the lands are too poor in quality. 65/ 
However, the court denied the appeal and said that particular 
regulation applied to settlements on unreserved lands, and 
the applicants had not settled the lands, and furtheriiore 
the lands were not unreserved in that they had been withdrawn 
for classification pursuant to section 7 of the Taylor Grazing 
Act. 66/ 


60/ 43 C.F.R. sec. 2410.1-3(d)(6) (1968). 


61/ Alexander Bateman, A-27203 (Interior Dec., November 9, 1955). 

is position of the Government is presently being contested in 
the courts in another case (Amos A. Hopkins (Dukes) v. United 
States, appeal docketed, No. 21456, 9th Cir., Dec. 7, 1966) . 
which, at the time of this writing, is on appeal before the United 
States Court of Appeals for the Ninth Circuit. This case is 
discussed more fully in Chapter 6. 


§2/ 71 I.D. 66 (1964). 


ay Id, at 67-68. 
Daniels v. United States, ai F, Supp. 193 (W.D. Okla. 1965). 
43 C.F R. sec. 2212.0-7(a)(3) (1968), 

66/ See _also,Finch v. United States, 387 F 2d 13 (10th Cir. 1967). 
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In addition to the requirement that the land must first 
be classified for Indian allotments before it can be entered, 
there are other requirements affecting its suitability for 
Indian allotments. 


1. The Land Must be Unappropriated 


As mentioned earlier the allotment statutes provide 
that settlement can be made upon lands of the United States 
not otherwise appropriated. Obviously, if it cannot be shown 
that the lands belong to the United States an allotment cannot 
be granted. The Department of the Interior has rejected an 
application where the Bureau of Land Management records showed 
that the land was within a Mexican land grant confirmed by 
patent and there was no evidence submitted that it belonged to 
the United States. 67/ It has also been held that lands that 
have been acquired by the United States through purchase or 
condemnation do not meet the criterion of lands not otherwise 
appropriated and therefore are not available for India allot- 
ments. 


If lands have been withdrawn for any purpose they are 
no longer unappropriated and therefore not available for Indian 
allotments unless otherwise provided by statute. This is the 
basis for the present requirement that the lands must be class- 
ified before they can be available because virtually all Federal 
land has been withdrawn for classification. This will be 
discussed more thoroughly in the classification chapter. How- 
ever, if a prospective allottee can show that he settled upon 
the lands before they were withdrawn, he is entitled to an 
allotment if he meets all the other conditions. 69/ 


The question of the suitability of so called"0&C Lands" 
for Indian allotment has been considered in a Department of 
the Interior decision and by the Solicitor. 70/ In a 1956 


SY aes L. Kluenter, A-30483 (Interior Dec., November 18, 
1965). 


68/ Lewis v. General Services Administration of the United States, 
77 F.2nd 499 (9th Cir. 1967); Bobby Lee Moore, 72 I.D. 505 (1965). 


Su Carole Hayward, Sacramento 048366 (B.L.M. Dec., March 25, 
1958); Grover C. Sanderson, Sacramento 045861, (B.L.M. Dec., 
April 21, 1958); John David Smith, A-28829 (Interior Dec., 
September 17, 1962). 


70/ The term "O&C Lands" refers to the revested Oregon and 


California Railroad grant lands and the reconveyed Coos Bay 
Wagon Road grant lands in the State of Oregon. 
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decision the Department assumed, but did not decide, that O&C 
Lands were suitable for an Indian allotment, but it rejected 
the application for an allotment on other grounds. ae However, i 
in an opiniongiven in 1966 the Solicitor held that the O&C i 
Lands are appropriated lands within the meaning of the Indian 
allotment laws and therefore are not subject to Indian allot- 
ments. 72/ 


It has also been held in a rather unusual case that land j 
in California formed out of the sea by aluvium is not public 
land where none of the abutting upland is public. In this 
decision defeating the attempt of an enterprising Indian to 
obtain an allotment, it was held that the accretion had the 
same status as the land it abutted and that part of the abutting 
land was patented and the remainder had been withdrawn. 73/ 


a. Allotments in National Forests 


While the general rule is that only unappropriated lands ; 
are available for allotments, by act of Congress allotments ; 
may be obtained in national forests if the Secretary of Agri- 
culture determines the lands applied for are more valuable for 
agricultural or grazing purposes than for the timber on it. 


National Forest allotments are covered in the Code of 
Federal Regulations and in the Forest Service Manual, 1S/ 
If these two authorities are not in actual conflict, they a 
least present a confusing picture when read together. The 
1968 regulations state that the statutory provisions of the 
act (Forest Allotment Act) permitting allotments in the 
national forests are: 


(N)ot limited to Indians occupying, living 

on, or having improvements on lands within 

a national forest at the date of the passage 

of the act, but apply also to Indians whose 
settlement, occupations or improvements occured 
subsequent to the passage of the act. 7 


Bhey7omn Johnson, A-26823 (Supp.) (Interior Dec., December 18, 
1956). 


72/ Solictor's Opinion, M-36697 (October 7, 1966). 


_73/ Harry H. Van Pelt, A-26717 (Interior Dec., August 17, 1953). 


T4/ Act of June 25, 1910, ch. hy sec. 31, 36 Stat. 863 (codi- 
fied at 25'U.S.C. sec. 337 (1964)). 


by, 43 C.F.R. sec. 2212.2-3 (1968). 
ta Hee Dept. Agriculture, Forest Service Manual secs. 5482.4 - 
2.43. 


Ti/ 43 °C.F.R. sec. 2212.2-3(f) (1968). 
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The regulations then go on to refer to the Forest Home- 
stead Act of June 11, 1906, 78/ but fail to mention that this 
act was repealed in 1962. 79 


The Forest Service Manual says that the Forest Allotment 
Act “is expressly limited in its application to the granting 
on, or having improvements on National Forest lands." 80/ In 
other words, according to the manual, the Forest Allotment Act 


does not grant any right to Indians to enter lands in the future, 


and as there are no other laws that give them such a right to 
enter, the manual concludes: 


cts bo since repeal of the Forest 
Homestead Act,the Forest Allotment Act 

is limited in its application ‘to those 
instances, if any where (1) settlement was 
made prior to the date of the act (June 25, 
1910); or (2) settlement was made after that 
date on lands opened to settlement under the 
Forest Homestead Act (repealed October 23, 
1962), and the settlement has not been com- 
pleted through to a formal allotment and 
patent. 81/ 


The only way these provisions of the regulations and the 
manual can be reconciled is to assume that when the regulations 
say the act applies to settlements which occurred subsequent to 
the passage of the act it means settlements under the former 
Forest Homestead Act which have not yet been completed through 
to allotment and patent. A complete reading of all the regu- 
lations and manual provisions covering forest allotments makes 
it difficult to accept such a reconciliation. It seems more 
reasonable to conclude that there is a difference of opinion 
between the Interior and Agriculture departments as to the 
intent of the Forest Allotment Act. It is interesting to note 
that section 5482.42 of the Forest Service Manual sets forth 
section 2212.2-3 of the regulations, except that it omits 
43 C.F.R. sec. 2212.2-3(f) quoted above. As the Secretary of 
Agriculture has to approve all allotments on forest lands, his 
interpretation of the law probably prevails in most instances. 


78/ Ch. 3074, 34 Stat. 233 (formerly codified at 16 U.S.C. 
secs. 506-508, 509). 


79 Act of October 23, 1962, Pub. L. No. 87-869, sec. 4, 
; Stat. 1157. 


80/ Forest Service Manual sec. 5482.41 (October, 1965). 
81/ Id. 
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2. Physical Criteria A lied in Determini the Suitabilit 
° nas for otment 


s set forth no requirements concerning the 
bipcpresmesbe fray characteristics the land must have meee 
suitable for allotments or Indian homesteads, except ae e 
provisions that different acreages can be obtained ie des a 
upon whether the land 4s irrigable, nonirrigable or 8 pene ee 
for grazing. With regard to Indian homesteads, the suita y 
of the land is to be determined in the same manner as for 


general homesteads. 


ble, nonirri- 
ations have been issued defining irriga . 

eta Geert lands and setting forth other criteria, These 
regulations provide: 


(2) Irrigable lands are those susceptible 
of successful irrigation at a reasonable cost 
from any known source of water supply; nonirri- 
gable agricultural lands are those upon which 
agricultural crops can be profitably raised 
without irrigation; grazing lands are those 
which can not be profitably devoted to any 
agricultural use other than grazing. 


(3) Where an Indian makes settlement in 
good faith upon lands not reserved therefrom, 
an allotment therefor can not be denied on 
the ground that the Yands are too poor in 4 
quality. Also, where settlement was made in 
good faith, the presence of valuable timber 
does not warrant the rejection of the allot- 
ment. : 


a for coal 
(4) An allotment may be allowe 

f the 
and oil and gas lands, with reservation o 
mineral contents to the United States. 82/ 


f valuable 
stated in the regulations, the presence fe) 
Rep nee not warrant the nae ager ae ansindi ety Stee 
4on. The decisions have he a 
ened to an Indian provided they contain seep 
arable area to support an Indian family and are, roe at) fe 
their location and the habits and subsistence of the Indians, 
suitable for a home for the allottee. 83/ 


82/ 43 C.F.R. sec. 2212.0-7(a)(2)-(4) (1968). 


See also Wilbur 
hton v. Shelton, 33 L.D. 205 (1904). 
ENA a A-25862 (Interior Dec., May 31, 1950); ee 
Anderson i7 B.D. 187 (1919). In the case of Lillian Shermoen, 
A-28119 (Interior Dec., January ms mae on eesti 
e 

for an allotment for grazing land was rejec ane ess 

d "with an excellent stand of Doug 
pai ae hardwoods and some brush with a very limited 


amount of forage along Honeydew Creek". 
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The regulations provided that an allotment may be allowed 
on coal, oil and gas lands with a reservation of the minerals 
to the United States. It has been repeatedly stated in the 
decisions that the fourth section of the General Allotment 
Act is essentially a settlement law and that it should be 
interpreted as other settlement laws. Therefore only agri- 
cultural and grazing lands are subject to allotment and lands 
to which the mineral laws apply are not subject to such fourth 
section allotments. 84/ However, allotments can be granted 
on mineral lands if there are reservations of the mineral 


rights. 85/ 


As contrasted to homesteads and desert- land laws, which 
require the land to be surveyed before it can be patented, 
Indian allotments can be granted for either surveyed or unsur- 
veyed land. If the land is unsurveyed the allotment application 
must contain a metes and bounds description and the land must 
be taken in rectangular form, if practicable, and the lines 
of the land should follow the cardinal points of the compass 
unless one or more of the boundaries is a stream or other 
fixed object. Also the application cannot designate narrow 
strips of land along streams, watercourses or other natural 
objects. 86/ If unsurveyed land is granted to an Indian, the 
grant must be adjusted to conform to the survey once the land 
is surveyed. 87/ 


As to contiguity requirements the regulations provide: 


(2) An allotment to a minor child need not 
be contiguous to that made by the head of a 
family; but it is required that each allot- 
ment made to an individual, whether the head 
of a family, a single adult, or a minor child, 
when such allotment embraces more than one 
legal subdivision, must be composed of con- 
tiguous tracts, as in ordinary disposition of 
the public domain under a settlement law. An 
additional allotment must be governed by the 
same rule. 88/ ; 


Martha Head, 48 L.D. 567, 568 (1922). 
Clark, Jr. v. Benally, 51 L.D. 91 (1925). 
43 C.F.R.sec. 2212.1-4(a)(1) (1968). 
25°U.S.C.secs. 334, 336 (1964). 


ER BRe 


43 C.F.R.sec. 2212.1-4(a)(2) (1968). 
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The case of Maud Mossman, 89/ states that the general rule is 
that allotment tracts should be contiguous but that exceptions 
have been made, usually to save allottees their improvements. 


E, The Requirements to Obtain 
An Allotment 


1. Settlement Requirements 


The one statutory requirement for allotments is that 
the Indian must make settlement upon the land desired. The 
statutes do not indicate what constitutes settlement nor for 
how long the Indian must maintain his settlement to qualify 
for an allotment. The Indian homestead laws differ in that 
they make the Indian subject to all the requirements of any 
noneeuese = with regard to settlement, cultivation, residency, 
etc. 


The absence of any statutory provisions defining settle- 
ment has made it necessary for the Department of the Interior 
to formulate rules and regulations setting forth settlement re- 
quirements. In instructions issued shortly after the turn of 
the century (1903) concerning the settlement requirements for 
the General Allotment Act the Department stated: 


When the evident purpose of the act is con- 
sidered, the term "settlement" therein, must 
inevitably be construed to mean practically 
the same as it does under the homestead law, 
where the essential requirement is actual in- 
habitancy of the land to the exclusion of a 
home elsewhere. While this is true it would 
seem to be entirely consistent and just, in 
examining the acts and determining the inten- 
tion and good faith of an Indian allottee in 
this respect, to give proper and reasonable 
regard to the habits, dispositions and nomadic 
character of the race, and to allow more ie- 
niency in applying and enforcing the rule 
applicable to the white settler. 90/ 


-Somewhat later in comparing the settlement requirements 
for Indians with those for white settlers the Secretary said: 
"Indian settlers .. . are on practically the same footing as 
white settlers.on the public lands, ... So that the practice, 
rules, and decisions governing white settlers on the public 
lands are, with certain reasonable modifications due to the 
habits, character, and disposition of the race, equally applic- 
able to Indian settlers." 91/ These early rules have continued 


89/ 44 LD. 391 (1915). 
90/ Instructions, 32 L.D. 17, 19 (1903). 
Ql/ Lacey v. Grondorf, 38 L.D. 553, 555 (1910). 
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in effect down to today and are included in the present regu- 
lations, 22/ which ears been followed quite consistently by 
the Department in its decisions. 93/ ) 


— 


Once the Indian has accomplished his settlement, his’ 
right to an allotment has been deemed to have vested, Therefore, 
if he settles upon the land prior to the time that it is with- 
drawn from entry he can still obtain an allotment despite the 
withdrawal, whether the withdrawal was by a legislative or 
executive action, At lease that was the opinion of the 
Solicitor of the Department of the Interior regarding allotment 
rights on the public domain in San Juan County, oat) which 
Congress had closed to further allotments in 1933. 94/ The 
Solicitor stated that this closure had no application to 
Indians whose rights to allotments had become equitably vested 
prior to the enactment of the legislation: 


(A)n application by an Indian qualified 
under the statute and supported by settle- 
ment as required by the statute confers 
upon the applicant an absolute right to 
allotment and patent. 


Of course, until settlement occurs there is no vesting of 

rights and Congress is free to impose such conditions on the 
taking of the lands as it sees fit. Congress has imposed 
conditions with regard to minerals 96/ which require allottees 

to take their lands subject to a reservation of mineral 

rights, 97/ 513 


iN "(a).. . In examining the acts of settlement and deter- | 

mining the intention and good faith of an Indian applicant, due 

and reasonable consideration should be given to the habits, 

customs, and nomadic instincts of the race, as well as to the | 

character of the land taken in allotment. (b) While the act 

contains no specific requirements as to what shall constitute 
settlement, it is evident that the Indian must definitely 

assert a claim to the land based upon the reasonable use or | 

occupation thereof consistent with his mode of life and the 

qperah a of the land and climate." 43 C.F,R, sec,2212,1-2 
19 . 


ee/ See Charley Anderson, 47 L.D. 187 (1919); Clark, Jr. v. 
nally, 51 L.D. 91 (1925). 


4/ Act of March 1, 1933, ch. 160, sec. 1, 47 Stat, 1418 
rere at 25 U.S.C. 337a (1964)). 


95/ .Opinion, 57 I.D. 547, 550-51 (1942), 


6/ Act of July 17, 1914, ch. 142, secs. 1-3, 38 Stat. 509 
codified as amended at 30 U.S.C. secs, 121-123 (1964)). 


Q7/ See Clark, Jr. v. Benally (On Rehearing) 51 L.D. 98 (1925). a <a 
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In early regulations the Department provided that decisions 
of the Office of Indian Affairs on whether an Indian was a 
settler would be conclusive so far as the Land Office was 
concerned, 98/ However, there is nothing in the current regu- 
lations indicating that the Bureau of Land Management accords 
such finality to Office of Indian Affairs' decisions today. 


While the Allotment Act and regulations required settlement 
it should be noted that there is nothing in either the legis- 
lation or the regulations requiring an allottee to reside 
upon, cultivate, or improve the land. 99/ The 1903 instruc- 
tions quoted above state that settlement requirements for 
allotments should be construed practically the same as those 
under the homestead law "where the essential requirement is 
actual inhabitancy of the land to the exclusion of a home 
elsewhere", However, this requirement was qualified in those 
same instructions by the admonition to give reasonable regard 
to the nomadic character of the Indian race. In several 
decisions the Secretary of the Interior has held that Indians 
do not have to become stationary to get an allotment. In the 
case of Charley Anderson, 100/ the applicant built a small 
house and serecTi het a residence on the land sought for an 
allotment. However, he did not make his residence there con- 
tinually but lived up and down the river "as Indians usually 
do", 101/ The Secretary said under these facts the applicant 
was entitled to an allotment, stating that: "The law contains 
no requirement of ‘actual residence’ on the part of an appli- 
cant... ." 102/ This absence of any requirements that 
allottees permanently reside upon the land, cultivate it or 
make improvements, is a substantial difference between the allot- 
ment and homestead laws. As indicated in an earlier chapter, 
the homesteader must cultivate a portion of the land during the 
second and subsequent years but the Indian need not perform 
any cultivation. 


a. Settlement Requirements for Minors, Wives and Heirs 


Although settlement is the one essential requirement 
which the adult Indian must meet in order to obtain an allot- 
ment, settlement is not required on the part of minors or heirs, 
Again there is nothing in the statutes to indicate that there 


98/ Regulations, 22 L.D. 709 (1896). 

99/ Sacrestan v, Santa Fe Pacific R.R., 46 L.D. 426 (1918). 
100/ 47 L.D. 187 (1919). 

101/ Id. at 189. 

102/ Id, at 190. See also Clark, Jr. v. Benally, 51 L.D. 


, 97 (1925); Rollandine Ruth Landergen, Rollan D, Landergen, 
A-29362 (Interior Dec., July 17, 1963). 
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should be a :different requirement in these cases, but the 
Department in its regulations and decisions has made this 
distinction. At least as to allotments to minors it would 

seem obvious that Congress never intended to require settlement, 
because to do so would mean that the children would have to 
break away from their parents and take up settlement somewhere 
else. 


The regulations regarding settlement of minors are very 
brief and explicit. They provide: 


No actual settlement is required in case 

of allotments to minor children under the 
fourth ‘section, but the actual settlement 
of the parent or of a person standing in 
loco parentis on his own public-land allot- 
ment will be regarded as the settlement of 
the minor children. 103/ 


While there is no settlement requirement for the minor 
he can obtain an allotment only if his parent has met the 
settlement requirements for himself. In the case of Oliver C. 
Keller, 104/ it was held that the minor child of an Indian 
woman and a white man is entitled to an allotment only where 
his mother is qualified and files an application in her own 
right and makes settlement. The decision stated that she 
alone is authorized to make the application. Her husband's 
homestead settlement could not be deemed to be her Indian 
settlement for the purpose of meeting the requirements that 
the parent make actual settlement before allotments can be 
given to the minor children. 


In those cases where an Indian has made settlement but 
dies before final approval of his allotment is obtained, his 
heirs, according to the regulations, can obtain a patent for 
the allotment without any further use or occupancy on their 
part. 105/ 


2. Procedural Requirements for Obtaining an Allotment 


Today before an Indian can obtain an allotment he must 
have the land classified as suitable for that purpose. 106/ 
In addition to procedural requirements for classification 
there are others which apply only to Indian allotments. 
103/ 43 C.F.R. sec. 2212.0-6(d) (1968). 
104/ 44 L.D. 520 (1916). 
105/ 43 C.F.R. sec. 2212.0-6(c)(3) (1968). 


106/ The classification requirements and procedures are dis- 
cussed in Chapter 6. 
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These are contained in Subpart 2212 of Title 43 of the Code 
of Federal Regulations, They provide that anyone desiring 
an allotment must file an application, and if the land is 

not already classified and opened for allotments, he must 
also file a petition for classification. In addition he 

must file a certificate from the Bureau of Indian Affairs 
certifying that he is an Indian entitled to an allotment .107/ 
The Indian can make application for this certificate at the 
Bureau of Indian Affairs where he must furnish information 

as to his identity and tribal membership. 108/ 


If the application is for an allotment on unsurveyed 
lands it must contain a description of the lands by metes 
and bounds with courses, distances, and references to monu- 
ments by which the tract can be readily and accurately 
ascertained. 109/ 


When the allotment application is accompanied by the 
required certificats from the Indian Office and is approved 
by the authorized Ufficer it operates as a segregation of the 
land and subsequent applications for that same land will be 
rejected. 110/ 


When the manager of the local land office approves an 
allotment application, he is required to issue a certificate 
of allotment on a prescribed form. If the applicant is a 
single person over twenty-one years of age or the head of 
a family a report must be made as to the character of the 
applicant's settlement and improvements. A similar report 


is required on applications filed on behalf of minor children,.111/ 


If the applicant is seeking an allotment in a national 
forest, the regulations require that he submit the application 
to the supervisor of the forest. It is then forwarded to the 
Secretary of Agriculture for a determination whether the land 
applied for is more valuable for agricultural or grazing than 
for timber upon it. If the Secretary of Agriculture decides 
that the land is chiefly valuable for timber, he is required 
to inform the Secretary of the Interior of his decision and 
the Secretary of the Interior in turn will inform the applicant 
that his application is denied. If the land is found to be 
chiefly valuable for agriculture or grazing, the Secretary of 
Agriculture is required to forward the application to the 


107/ 43 C.F.R. sec. 2212.1-1 (1968). 
108/ 43 C.F.R. sec. 2212.0-6(b) (1968). 
109/ 43 C.F.R. sec. 2212.1-4(a)(1) (1968). 


110/ 43 C.F.R. sec. 2212.1-3(c) (1968). 
1l1/ 43 C.F.R. sec. 2212.2-1 (1968). 


——— 
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Commissioner of Indian Affairs, If the Commissioner of Indian 
Affairs approves the application, he transmits it to the 
Bureau of nd Management for issuance of 4 trust patent. 112/ 


After an application for an allotment has been finally 
approved the regulations provide that the issuance of a trust 
patent will be suspended for two years from the date of 
settlement in order to enable the allottee to demonstrate 
his good faith and intention, 113/ There is no statutory 
authority for the imposition of is two-year suspension, 

It is an added restriction imposed by the Secretary on the 
Indian's right to obtain an allotment. If the Secretary 

has the authority to impose such conditions the question may 
be asked whether there is any limit on the time that he can 
require an allottee to demonstrate his good faith and in- 
tentions, Also, there is nothing in the regulations indicating 
how good faith is to be determined or what acts must be done 

to demonstrate it. 


The Secretary has issued special regulations governing 
charges and protests against Indian allotments, These are 
in addition to the general procedural regulations and are 
contained in section 2212.3 of Title 43 of the Code of Federal 
Regulations. As contests and procedural matters are being 
covered in another study only brief mention is made here of 
these procedural regulations. They provide that third parties 
are never invited to attack Indian allotments; however, where 
they claim equitable rights to lands covered by an allotment 
for which a trust patent has been issued, a hearing can be 
ordered with the view of recommending to Congress that the 
patent be cancelled, 114/ The regulations also provide: 


Third parties are not privileged to 
intervene in proceedings to determine whether 
lands applied for are of the character sub- 
-jJect to allotment or as to the right of the 
Indian to an allotment as this is a matter 
resting solely in the judgment of the 
Department. 115/ 


F, Federal Control Over Allotments And Indian 
Homesteads After lssuance of Patents 


A review of Table 1 on page 211 shows that the first 
Indian Homestead Act of 1875 restricted the Indian's right 


112/ 43 C.F.R. sec. 2212,2-3 (1968). 

113/ 43 C.F.R. sec. 2212,2-2(a) (1968), 
114/ 43 C.F.R. sec. 2212,3-1(b) (1968). 
115/ 43 C.F.R. sec. 2212,3-1(d) (1968). 
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to alienate his property for five years. The subsequent acts 
lengthened this erieats twenty-five years with the vag ops 
of extension beyond that time by the President of the Unite 
States. The acts also changed the restriction from merely a 
prohibition against alienation to one in which the patent ‘| 
would be held in trust by.the United States. In other wor ; 
during this trust period the Indian would not actually obtain 
legal title but only an equitable title. This trust feature 

of Indian homesteads and allotments is perhaps the most oP : 
nificant difference between these laws and the general homestea 
and desert entry laws. 


1. The Statutory Provisions For Trust Patents 


Indian Homestead Act provides that the title 
to Tacde SAE ee by an Indian shall not be subject to aliena- 
tion or incumbrance for a period of five years from the date 
the patent is issued, ag The language in the next act shown 
on Table 1, (page 211 ) which concerned the Winnebago Indians 
of Wisconsin, provided that the titles acquired by those 
Indians would not be subject to alienation or subject 
to taxation of any character" for a period of twenty years 
from the date the patent was issued. 117/ 


884, the 

In the second Indian homestead law, passed in 1 ; 
language was changed from a prohibition against the pac one ae 
to one providing for a trust and the time period was lengthene 
to twenty-five years. The 1884 Act provided: 


All patents .. . shall be of the legal 
sarees and declare that the United States 
does and will hold the land thus entered 
for the period of twenty-five years, in 
trust for the sole use and benefit of the 
Indian by whom such entry shall have been 
made, or, in case of his decease, of his 
widow andheirs according to the laws of 
the State where such land is located, and 
that at the expiration of said period the 
United States will convey the same by pat- 
ent to said Indian, or his widow and heirs 
as aforesaid, in fee, discharged of said 
trust and free of all charge or incumbrance 
whatsoever, 118/ 


“116/ 43 U.S.C sec. 189 (1964). 
117/ Act of January 18, 1881, ch. 23, sec. 5, 21 Stat. 317. 
118/ 43 U.S.C. sec. 190 (1964). 
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In the General Allotment Act of 1887, the provisions 
concerning the issuance of a patent, which are still the law 
today, are. set forth in virtually the same la uage as that 
just quoted from the Indian Homestead Act of 1884 with the 
following exceptions. First, in reference to cases where 
the Indian dies before the end of the trust period provision 
is made for the patent to go to his heirs whereas the 1884 
Act provides for it go to his "widow and heirs", Second, 
the 1887 Act added a proviso that the President may in his 
discretion extend the trust period. Finally, it included 
the: following language: 


And if any conveyance shall be made of the 
lands set apart and allotted as herein pro- 
vided, or any contract made touching the same, 
before the expiration of the time above men- 
tioned, such conveyance or contract shall be 
absolutely null and void ....411 


2. The Constitutionality of Trust Patents 


In addition to inserting requirements for trust patents 
in the general laws referred to above, Congress also included 
such provisions in numerous other laws pertaining to allotments 
on reservations or to particular tribes. The constitutionality 
of these trust provisions has been litigated in the courts, 
One of the unsuccessful arguments presented against the trust 
requirements was that they deprived the Indian, who became a 
citizen by virtue of his allotment or homestead patent, of his 
property without due process of law by placing restrictions on 
his right of alienation. The Supreme Court in the case of 
Tiger v. Western Investment Co. 120/ held that the trust pro- 
visions are constitutional. The court said that the conferring 
of citizenship did not prevent Congress from continuing to 
deal with Indian lands. It also said it was for Congress and 
not the courts to determine when, in the interest of the Indian, 
government guardianship for him shall cease. As to the question 
of citizenship and due process the Supreme Court said, quoting 
from and earlier case: 121/ : 


Citizenship does not carry with it the 

right on the part of the citizen to dis- 

pose of land which he may own in any way 

that he sees fit without reference to the 
character of the title by which it is held, 
The right to sell property is not derived 
from, and is not dependent upon, citizen- 
ship; neither does it detract in the slightest 


119/ Act of February 8, 1887, ch. 119, sec. 5, 24 Stat. 389 
codified as amended at 25 U.S.C. sec. 348 (1964)), 


120/ 221 U.S. 286 (1911). 


121/ Beck v, Flournoy Live Stock Co., 65 F. 30, 35 (8th Cir. 1894), 
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degree from the dignity or value of citizen- 
ship that a person is not possessed of an 
estate, or, if possessed of an estate, that 
he is deprived for the time being, of the 
right to alienate it. 122/ 


3. The Power to Extend the Trust Period 


The General Allotment Act gives the President the power 
in his discretion to extend the trust period beyond the 
twenty-five years required for allotments granted under that 
act. In 1906 Congress passed another Act, which provides: 


Prior to the expiration of the trust 
period of any Indian allottee to whom a 
trust or other patent containing restric- 
tions upon alienation has been or shall 
be issued under any law or treaty the 
President may, in his discretion, continue 
such restrictions on alienation for such 
period as he may deem best: Provided, 
however, That this shall not apply to 
lands in the former Indian Territory. 123/ 


Although the language in the 1906 Act referred to the 
trust period of an Indian "allottee” and made no mention of 
a homesteader, the question was raised as to whether the Act 
gave the President the power to extend the trust period for 
Indian homesteads, The Secretary of the Interior in several 
administrative decisions said that the term "allottee” as 
used in the 1906 and other laws applied to Indian homesteaders 
as well as allottees, He said the Indian homestead and allot- 
ment laws were virtually on the same footing and that Congress 
had recognized the similarity. In other words the Acts were 
"in pari materia", 124/ In 1930 the Supreme Court agreed with 
the Secretary and in United States v. Jackson 125/ held that 
the President was authorized to extend the trust period for 
Indian homesteads pursuant to the provisions of the 1906 Act. 


While there is no longer any question that the President 
has the authority to extend the trust period over both allot- 
ments and homesteads, it is the opinion of the Solicitor of 
the Department of the Interior that the President must exercise 


Wy ea Ui Ehesulshe 


123/ Act of June 21, 1906, ch. 3504, 34 Stat. 326 (codified at 
25 U.S.C. sec. 391 (1964)). 


124/ Jim Crow, 32 L.D. 657 (1904); Toss Weaxta, 47 L.D. 574 
1920), 


125/ 280 U.S. 183 (1930). 
see pp. 176-77, supra. 


For quotation from this decision 


this power prior to the expiration of the trust period in 
order for it to be effective, 126/ In that opinion the 
Solicitor held that if the trust period was not extended by 
the President prior to its expiration, the jurisdiction of 

the Secretary of the Interior over the Indian allotment ceased 
upon the expiration of the trust period and that there was 
nothing remaining for him to do but the purely ministerial 
duties of issuing a patent free from trust to the allottee or 
his heirs, 


In 1951 by Executive Order No. 10250 the President 
delegated to the Secretary of the Interior his authority to 
extend trust periods on land patents issued to Indians. 127/ 


4, The Power to End the Trust Period 


In 1906, the same year it passed the act relating to the 
President's authority to extend trust periods, Congress passed 
an act which permits the Secretary of the Interior in his 
discretion to end the trust period prior to the time otherwise 
provided for by law. 128/ This law authorizes the Secretary 
to provide for the issuance of a fee simple patent any time 
he is satisfied the allottee is capable of managing his own 
affairs, After such a patent is issued all restrictions as 
to sale, incumbrance, and taxation of the land are removed, 
but the land cannot be liable to the satisfaction of any debt 
contracted prior to the issuing of such a patent, 129/ 


Thus, Congress gave the President the power to extend 
the trust period and the Secretary of the Interior the power 
to end it. The President in turn delegated his authority to 
the Secretary so he now is able to exercise both powers, 


As to the power to extend the trust period, it can be 
exercised without the consent of the allottee, But the courts 
have held that the Secretary cannot end the trust period 
earlier than the time provided by law without the consent of 


126/ Solicitor's Opinion, 48 L.D. 643 (1922). See Reynolds 

Vv. United States, 252 F. 65 (8th Cir, 1918), which holds the 
President must exercise the power to extend before the end 

of the trust period in order for it to be effective, However, 
rev'd on other grounds, 250 U.S. 104 (1919), where the 
Supreme Court said 1t did not have to rule on the effective- 
ness of an extension made after the original trust period 
expired, 


127/ Exec, Order No. 10,250, 3 C.F.R. 755 (1949-1953 compila- 
on), 3 U.S.C., sec. 301 (1964) 


128/ Act of May 8, 1906, ch, 2348, 34 Stat. 182 (codified at 
.3.C, sec. 349 (1964)), 


129/ Id. 
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the allottee because he has a vested right in the tax 
exemption benefits which are part of the trust. 130/ This 
right will be discussed more fully in a later section, 


5. The Restrictive Features of Trust Patents 


The regulations provide that the laws and regulations 
concerning the sale of allotted lands, the determination of 
heirs, the issuance of patents in fee, the disposal of trust 
allotments by will, and the extension of the trust period 
applicable to allotments on reservations are equally applicable 
to allotments on the public domain, 131/ 


The trust period begins to run from the date of the 
patent. In other words, the allotment is not deemed to have 
been made until the issuance of the first or trust patent. 132/ 
During the trust period the allottee cannot independently 
alienate the property in any way. Title may be transferred 
only pursuant to rules and regulations prescribed by the 
Secretary of the Interior, Also, any transfer must be approved 
by the Secretary or his representative, 133/ 


Although contrary statements can be found in the 
opinions of the Solicitor, 134/ the general rule seems to be 
that restrictions on alienation of lands imposed by the 
allotment acts run with the land and are not personal to 
the allottee and that therefore the removal of such restric- 


130/ United States v. Benewah County, Idaho, 290 F, 628, 631 

Cir. 1923); United States v. Nez Perce County, Idaho, 95 
F.2d 238 eos Cir. 1938); Solicitor's Opinion, M-36184, 61 
I.D. 298 (1954), 


131/ 43 C.F.R. sec, 2212.4 (1968) 


132/ Klamath Allotments, 38 L.D. 559, 561 (1910); United 
States v. Reynolds, 250 U.S. 104 (1919), 


133/ Bailey v. Banister, 200 F.2d 683 (10th Cir. 1952). 


134/ Compare Solicitor's Opinion, 49 L.D. 348, 352 (1922), 
stating: (R)estrictions against alienation on land 

allotted to Indians are more in the nature of personal 
disabilities imposed on the Indians rather than convenants 
running with the land", with a later Solicitor's Opinion, 
M-36184, 61 I.D. 298, 301 (1954) which says: "(R)estrictions 
on the alienation of allotted lands are in the nature of 
covenants running with the land, and are not personal to the 
allottee, " 
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tions as to other tracts in which the allottee may have 

an interest. 135/ This rule produces an illogical result. 
It means that aS to the property which is free of any 
restrictions the Indian is deemed to be a competent full- 
fledged citizen, but as the property still subject to 
restrictions he is deemed to be an incompetent ward of the 
United States. Apparently the situation can really get 
ridiculous if the trust period on the Indian's allotment runs 
out and he gets a patent in fee and then later inherits an 
interest in other allotted land. Presumably such an Indian 
goes from ward, to competent person and back to wardship 


status all without any judicial proceedings or findings of any 


kind. 136/ 


Even though the United States holds allotments in trust 
and can prevent alienation of any kind, the Solicitor has. 
held that the government's power over the trust lands is not 
unlimited. In a 1942 opinion he stated that the authority 
of the Department with respect to the utilization of allot- 
ments is a statutory authority, and any exercise of such 
authority of the Department with respect to the utilization 
of allotments is a statutory authority, and any exercise of 
such authority must be justified by some statute. 137/ This 
opinion was given to the Secretary of the Interior when he 
asked whether by virtue of his classification powers o: any 
other power he could forbid an allottee from planting a crop. 
What prompted the Secretary's question was that there were 
allotment grazing lands in the Dakotas and Montana which 
were considered marginal or submarginal for agricultural 
purposes. During periods of above average rainfall there 
were demands to lease these grazing lands for growing wheat. 
Also, during such periods Indian allottees often broke the 
sod and planted a crop. As a result of such planting during 
the wet cycle, severe erosion occurred during the dry cycles 
and it often requires a decade or more for the native grasses 
to reestablish themselves on the plowed areas. The Secretary 
wanted to know what his authority was with regard to denying 
such requests for leases and controlling the allottees in 
their use of the land. The Solicitor concluded that the 
Secretary was under no obligation to approve leases to use 
allotment land for agricultural purposes, but he could not 
require an allottee to take any positive action for conserva- 
tion purposes or forbid him from planting a crop regardless 
of the effect it might have on the land in future years. 


135/ Johnson v. United States, 283 F. 954 (8th Cir. 1922). 


136/ For a more thorough discussion of the general rule see 
Olicitor's Opinion, M-36184, 61 I.D. 298 (1954). 


137/. Opinion of the Solicitor, 58 I.D. 103, 110 (1942). 


The restrictions against alienati 
on applicable 
Volante roe Fehr oo to prevent the ai lotees Pia 
nquishing his allot 
of the Department of ene ieee nie’. th other aiaiate: cane 


of the Interior has permitted relinquishment of 
allotments 

tae when he felt it was in the best Levee aid of 
Renee ae = or instance, in the case of Carrie Radcliffe 

5 ; /: e Secretary permitted an Indian who had obtained 
n allotment as a minor to relinquish it when he became of 
age because the land was so rough, rocky and hilly as to make 
Repo ae eer on ah a oe: for any purpose. The Secretary 

e trus aten 

another allotment Mae Sihotadnie, ee soccer eer aah 


6. The Tax Exemption Benefits of Trust Patents 
ens of Trust Patents 


The imposition of a trust over the Indian 
not without its benefits to the allottee, Wasie te fee 
his power of alienation it does have the very real benefit of 
exempting his land from any taxation. This restriction 
against taxation was expressly set forth in the Act of 
January 18, 1881, relating to the Winnebago Indians of 
Wisconsin and their homestead rights. 140 Section 5 of 
that act provided that the homestead lands would not be subject 
to taxation of any character for the period of twenty years 
The Indian homestead laws of 1875 and 1884 and the General _ 
Allotment Act contained no express language prohibiting the 
taxation of Indian allotments, but the Act of May 8, 1906 
giving the Secretary of the Interior the authority to end a 
trust upon the lands states that if he does so and issues a 
patent in fee Simple, thereafter all restrictions 4s to sale 
incumbrance "or taxation of said land shall be removed", 141/ 


In 1903 the Supreme Court held that Indian all 
otmen 
lands definitely were not subject to assessment or fet en 
by state or local authorities. This was in the case of 


138/ Falconer v. Price, 19 L.D. 167, 168 (1894). 
139/ 43 L.D. 84 (1914). 
140/ Act of January 18, 1881, ch, 235,22 Stat; 375: 


141 25 U.S.C. sec. 349 (1964), 


United States v. Rickert 142/ in which the court said: 


To tax these lands is to tax an instrumen- 

tality employed by the United States for the 
benefit and control of this dependent race, and 
to accomplish beneficent objects with reference 
to a race of which this court has said that "from 
their very weakness and helplessness, so largely 
due to the course of dealing of the Federal 
Government with them and the treaties in which it 
has been promised, there arises the duty of 
protection, and with it the power", 143/ 


In its decision the Supreme Court referred to an opinion: 
of the Attorney General of 1888 on the subject of the taxation 
of Indian lands, Some of the language used in that opinion to 
justify the tax-free status of allotment land seems rather 
archaic today, but the tax exempt status still applies. In 
his opinion the Attorney General stated: 


But Congress has not deemed it safe, in making the 
Indian a freeholder, to give him at once the same 
control over the land as other freeholders enjoy. . 


That Congress has power to say that the Indian 
settler on the public lands in a State or Territory 
shall not be taxed as to his land or that it shall 
not be aliened or encumbered in any way, is, I think, 
clear; for if the Indians, as communities, are under 
"the paternal superintendence of the Government" , . 
or "in a state of pupilage", relying upon its kindness 
and its power, appealing to it for relief to their 
wants, and addressing the President as their great 
father , . . and if the national legislation has 
tended more and more towards the education and civil- 
ization of the Indians and fitting them to be 
citizens. .. it is not easy to comprehend why the 
guiding and protecting hand of the Government should 
be powerless to follow the Indian who has abandoned 
his tribe and resolved to live in a civilized 
community. It is true that the Indian who gives up 
his wild life has taken a great step in the direction 
of becoming a citizen, but his situation as a member 
of a civilized community exposes him to danger which 
call for the fostering care and protection of the 


142/ 188 U.S. 432 (1903). 
143/ Id, at 437, 
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Government, without which the attempt to make him 
a useful citizen must fail necessarily. It is 

only after a considerable period of probation that 
he can be educated to understand the dignity and 
responsibilities that belong to citizenship and the 
ownership of property, and it is to protect him, 
while receiving this education, that Congress has 
placed the above-mentioned restraints upon his 
property rights . 


It is plain, then, that the Government must continue 
its "paternal superintendence" over the individual 
Indian who has become a freeholder in a State or 
Territory. under the legislation above mentioned, or 
it should not be the means of introducing into such 
State or Territory so dangerous an element as the 
Indian must be who is put in the uncontrolled 
possession of property before he has got the mastery 
of the improvidence and instability that characterize 
him in his wild state. 144/ 


te ad SD 


The intention of the act of 1875 being to provide a 
way ‘for starting the Indian to live in a civilized 
way and educate him to be a good citizen, it would 
be a strange thing, indeed, to find that Congress 
had made its plan for that purpose dependent on the 
Indian's ability and disposition to pay the taxes 
assessed on his land, 145/ 


This exempt status of the allotted land applies not only 
to taxes but to assessments for municipal improvements made 
prior to.the end of the trust period. 146/ It has also been 
held that, consistent with the general rule that statutes affect- 
ing Indians must be liberally construed, the royalty payments 
from tribal mineral deposits credited to individual Indians are 
exempt from Federal income tax. 147/ 


ee ee 
1ty/ 19 Op. Att'y Gen. 161, 


145/ Id. at 168. 


146/ United States v. 
a. 1925). 


147/ Big Eagle v. United States, 300 F.2d 765 (Ct. Cl. 


164-65 (1888). 


Southern Surety Co., 9 F.2d 664 (E.D. 


1962). 
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This right to tax exemption during the trust period has 
been held to be a vested property right which Congress cannot 
take away from the Indian without his consent, even though 
Congress can remove the restriction against alienation at any 
time. 148 Thus, the restrictions against alienation and tax- 
exempt status of trust property are not necessarily co- 
existent factors. While the tax-exemption is a vested right, 
the Indian can waive this right and he does so if he voluntarily 
applies for and obtains a patent in fee under the Act of May, 
1906 permitting the Secretary of the Interior to end a trust 
period. 149/ But if he does not consent to ending the trust 
period, as stated above, the Secretary cannot force a fee simple 
patent upon him and deprive him of his tax-exemption rights. 


Although the cases have consistently held that the allotment 
land is free from all taxes, assessments or liens imposed by any 
taxing entity, in one case a court declared a lien on an allot- 
ment. This was for attorney's fees and expenses incurred in 
successfully proving the Indian's right to an allotment in Palm 
Springs, California, 150 Conceivably the attorney took the 
case on a contingent fee. In any event the court authorized a 
lien against the trust property, which was quite unusual. 


G. Summary 


The Indian homestead and allotment laws have been charac- 
terized as settlement laws and sometimes considered similar to 
the other settlement laws such as the homestead and desert land 
entry laws. However, there are some important differences 
between the Indian settlement laws and the others, First, the 
rationale for and objectives of the Indian laws were different. 
The Indian laws based on the theory that the Indian was an 
uneivilized person who needed the "paternal superintendence of 
the government", The objectives were to encourage the Indian 
to give up his tribal affiliation and take up the ways of the 
civilized white man, The reasons for the homestead or desert 
land acts and their objectives were obviously different. 


Another difference between the Indian and general settle- 
ment laws is that the quantity of land provided for Indian 
allotments is less than that for homesteads or desert land 
entries. For instance, only 40 acres of irrigable land for an 


148/ Choate v. Trapp, 224 U.S. 665, 673 (1912). See also 
mited States v. Ferry County, Wash., 24 F. Supp. 399 (E.D. 
Wash. 1938). 


149/ See Solicitor's Opinion, 50 L.D. 691 (1924). 


150/ Arenas v. Preston, 181 F.2d 62 (9th Cir. 1950), cert. 
enied, 340 U.S. 819 (1950). 
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allotment as opposed to 160 acres for a general homestead and 
320 acres for a desert land entry. 


Not all of the differences between these laws are dis- 
ecriminatory against the Indian, The allotment laws provide for 
allotments to minor children as well as to the adult parents. 

No similar povisions are contained in the homestead or desert 
land entry acts. Also, the allotment laws have no requirements 
concerning cultivation or the making if improvements on the 
land, and, the requirements concerning settlement are more 
liberally construed with regard to Indians than others, Another 
major distinction of the allotment laws is the provisions for 
trust patents. These may be both a benefit and a detriment to 
the Indian. They restrict his right to dispose of his property, 
but along with the trust goes an exemption from taxes on his 
allotment. 


The purposes of the Indian homestead and allotment laws were 
to encourage Indians to give up their tribal ways and accept 
civilization. Whether these laws ever succeeded in accomplish- 
ing their objective is open to question. In testimoney before 
the House Committee of Indian Affairs in 1934, the Commissioner 
of Indian Affairs had this to say concerning the success of the 
allotment laws: 


/ 
The belief was that when he (the Indian) got a parcel 
of land he would become ambitious about that parcel 
of land and would develop increasingly the kind of 
individualistic ambition about a piece of land held 
in fee that is common among white people. 


All that might have happened if we had allotted the 
land and if then the Government had completely 
gotten out of the picture... 


But we did not do anything of the kind. We allotted 
them under trust. We proceeded to administer the 
allotments for them and we would them up under 
paternalistic restrictions. The very act intended 
to put them on their feet and make them self-helping 
and self-governing, developed paternalistic and 
bureaucratic restrictions under which they lived and 
so it has gone on until now. 151/ 


Regardless of the success, or lack of it, of the Indian 
homestead and allotment laws in the past, these laws appear to 


Bu: Hearings on H.R. 7902 Before the House Committee on 


Mdian Arrairs, (3d Cong. Saesessag Dba ie) abs5 (1934). 
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CHAPTER 5 
ACREAGE LIMITATION POLICIES 


One common feature which all the present agricultural 
land laws possess is some form of limitation on the acreage 
any one person can acquire. The maximum acreage obtainable 
varies from one type of entry to another. While some people 
tend to consider the present acreage limitation provisions 
as inviolable, the fact is that much of the public domain was 
disposed in large tracts to individuals, corporations and 
states and Congress has changed the acreage limitations from 
time to time to meet particular conditions. 2 


When the original Homestead Act of May 20, 1862 1/ was 
adopted by Congress, it was determined that 160 acres of land 
would be the maximum individual entitlement. This amount of 
land, which had been included as the maximum amount obtain- 
able under some of the earlier preemption statutes, was con- 
sidered adequate to permit a family to sustain itself at a 
reasonable level. Over the years, however, prompted by 
pressures from various interest groups and by the diverse 
nature of the public domain, Congress altered its acreage 
limitation policies to meet different needs and changing 


philosophies. 


The first step away from the 160 acre limitation occur- 
red in 1877, when Congress adopted the desert land laws. 2/ 
The desert land laws, as originally enacted, permitted the 
entry and reclamation of up to 640 acres of desert land. Two 
factors motivated Congress to enact the desert land laws with 
acreage limitations above those found in the homestead laws. 
First, it had become apparent that the arid and semiarid 
regions of the west were not conducive to the same type of 
settlement and development as midwestern lands which did not 
require irrigation. To make settlement of these arid regions* 
more attractive, larger acreage was offered to insure settlers 
a reasonable remuneration for their cultivation efforts. 
Second, the desert land laws, as contrasted to the homestead 
laws, were not considered a free grant of land. It was antici- 
pated, and in fact required, that the entryman would expend 


substantial amounts of money for irrigation and reclamation 


1/ Act of May 20, 1862, ch. 75, 12 Stat. 392 
2/ Act of March 3, 1877, ch. 107, 19 Stat. 377. 
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works. Further, the desert land entryman was required to 
purchase the land from the government at a price of $1.25 
per acre. Although the sum of $1.25 per acre seems ridicu- 
lously inexpensive today, in 1877 the sum of $800 (640 acres 
x $1.25) could be a substantial deterrent to a settler with 
limited funds who was also required to expend at least $3.00 
per acre on improvements to reclaim the land in order to 
qualify for a patent. 


The liberal acreage limitation philosophy incorporated 
in the desert land laws in 1877 lasted only thirteen years. 
On August 30, 1890, Congress passed an act limiting the total 
amount of public land that each person could acquire under 
any or all the Federal land laws to 320 acres. 3/ At the 
time this limitation was adopted only the desert land laws 
permitted the occupation of more than 320 acres by one per- 
son. Therefore, the effect of the 1890 Act was to reduce the 
acreage limitation provision of the desert land laws from 
640 to 320 acres. 


Quite often the rationale. for increasing or decreasing 
the maximum acreage obtainable has been the ability of an 
entryman to sustain a reasonable standard of living upon a 
given amount of acreage. The Act of August 18, 1894, 4/ com- 
monly known as the Carey Act, is a good example of a Congress- 
ional decision limiting acreage based upon economic consider- 
ations. Under the Carey Act desert land is granted to a 
state and is partially reclaimed by the state's construction 
of reclamation works. Since the state is supplying reclama- 
tion works, undertaking much of the burden which the individ- 
ual entryman assumes under the Desert Land Act, and helping 
change desert land to prime farm land, Congress felt that 
only 160 acres should be granted to any one individual. 


3/ Act of August 30, 1890, ch. 837, sec. 1, 26 Stat. 391; 
(codified as amended at 43 U.S.C. sec. 212 (1964)). 


4/ Ch. 301, sec. 4, 28 Stat. 422; (codified as amended at 43 
U.S.C. sec. 641 et seq. (1964)). i 
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The vacillation that has occurred in acreage limitation 
policies is amply demonstrated by comparing the Kinkaid Act 5/ 
and the enlarged homestead laws. 6/ The Kinkaid Act was 
adopted to solve a problem which was occuring in Nebraska 
and other portions of the west with increasing frequency. 

As the more desirable lands were settle and patented, num- 
erous parcels of the public domain were found to be neither 
capable of supporting a family on the 160 acres allowed for 
homesteads nor susceptible of irrigation so as to allow desert 
land entries. In 1904 Congress attempted to encourage the 
entry of such lands by enacting the Kinkaid Act which is 
applicable to nonirrigable arid land in northwestern Nebraska. 
Although this act was adopted only fourteen years after Con- 
gress had decided to limit acquisition of the public land to 
320 acres, the Kinkaid Act allowed the occupation, settle- 
ment and acquisition of 640 acres. 


Within the next five years, however, the trend was 
apparently reversed again. In 1909 Congress recognized that 
nonirrigable, arid lands existed in states other than Nebraska, 
Therefore, it adopted the Enlarged Homestead Act to apply to 
the States of Montana, Wyoming, Colorado, New Mexico, Arizona, 
Utah and Nevada, In later years the act was made applicable 
also to the States of California, Kansas, North Dakota, Oregon, 
South Dakota and Washington. Although the problems of farming 
nonirrigable, arid land in these states are similar, if not 
identical, to the problems met in Nebraska, the enlarged 
homestead laws permit entry of a maximum of 320 acres, 


While the Enlarged Homestead Act did not expressly re- 
peal the 1890 Act limiting the total amount of public land 
a person can acquire to 320 acres, the decisions have held 
that the 320 acre limitation of the 1890 Act does not apply 
to enlarged homestead entries because the enlarged homestead 
laws were enacted after the 1890 Act. 7/ Under certain cir- 
cumstances a person can obtain more than 320 acres of public 


%. Act of April 28, 1904, ch. 1801 secs. 1-3, 33 Stat. 547, 548; 

codified as amended at 43 U.S.C. sec, 224 (1964)). 

4 Act of February 19, 1909, ch, 160 secs, 1-6, Stat. 639; 
codified as amended at 43 U.S.C. sec. 218 (19643). 


T/ Marshall F Hopper, 41 L.D. 283 (1912). 
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lands by taking advantage of the Enlarged Homestead Act in \ 
combination ‘with other settlement laws. For instance, anyone ) 
owning a desert land entry of 160 acres or less is eligible 
to make an enlarged homestead entry of up to 320 acres. 8/ 

In this situation the total acreage which can be obtained 

under the public land laws is 480 acres in spite of the Act 

of August 30, 1890. Also, if the entryman has obtained title 

to the maximum amount allowable under the desert land laws, 

320 acres, but has sold a portion of his land so that he now } 
holds 160 acres or less he can also make entry under the en- 

larged homestead laws. In this situation the total acreage 

that can be obtained is 640 acres, again in spite of the Act 

of August 30, 1890. . j 


The desert land laws, having been enacted in 1877, are 
limited by the Act of August 30, 1890. Therefore, until 
Congress adopted a modifying statute, the converse situation 
to that described above did not exist. A person who had made 
an enlarged homestead entry of 320 acres could not later make 
a desert land entry because anyone who had obtained title to 320 
acres of public land was ineligible to make a desert land entry. 
As was stated in the case of Marshall F. Hopper, 9/ the Act of 
August 30, 1890, in its application to the qualifications 
of desert land entrymen, was not changed by the passage of the ( 
enlarged homestead laws. 


To remedy the inconsistency of one being able to make a 
desert entry followed by an enlarged homestead entry thereby 
obtaining title to more than 320 acres, but not being able to 
do the reverse, Congress passed the Act of February 27, 1917, 


which states: 


The right to make a desert-land entry 
shall not be denied to any applicant therefor 
who has already made an enlarged homestead 
entry of three hundred and twenty acres: Pro- | 
vided, That said applicant is a duly qualified 
entryman and the whole area to be acquired as } 


8/ Section 161, which establishes the requirements for gener- 

al and enlarged homestead entrymen, bars only those who have 

made previous homestead entries or currently own more than 

160 acres of other land. Therefore, anyone holding a desert 

land entry of 160 acres or less can make an entry of 320 acres 

under the enlarged homestead laws. ) ; 


9/ 41 L.D. 283 (1912). 


4 As: 


an enlarged homestead entry and under the pro- 
visions of this section does not exceed four 
hundred and eighty acres. 10/ 


Thus, the unusual situation created by the combination of the 
enlarged homestead laws and the 1890 acreage limitation 
provision forced Congress to make an express exception to. the 
320 acre limitation, by allowing a combination enlarged 
homestead-desert land entry not to exceed 480 acres. 


Finally, in 1934, Congress passed the Taylor Grazing Act 11/ 
which includes the latest policy statement on acreage limit- 
ations. Section 315 (f£) states that homestead entries shall 
not be allowed for tracts that exceed 320 acres. At the time 
of its passage only one of the homestead laws allowed entries 
of greater than 320 acres. This was the Kinkaid Act which 
applied only to portions of Nebraska. By implication, there- 
fore, section 315 (f) amended the Kinkaid Act so as to limit 
entries thereunder to 320 acres. However, the language of 
section 315 (f) is not entirely clear. Although it prohibits 
entries of tracts exceeding 320 acres, it does not state 
whether more than one tract can be entered. 12/ 


Several other Congressional acts establishing acreage 
limitations should be mentioned. One of these is the Recla- 
mation Act passed in 1902 which provided for reclamation 
homesteads. 13/ In the Reclamation Act, Congress set a maxi- 
mum limitation of 160 irrigable acres for reclamation home- 
steads, but it also gave the Secretary of the Interior the 
authority to limit entries to a lesser amount. 14/ After a 
reclamation project is constructed, the Secretary establishes 
"farm units" which can range from 10 to 160 acres and these 
become the maximum amounts that can be entered by one 


107 Ch. 134, 39 Stat. 946; (codified at 43 U.S.C. sec. 330 (1964)). 


li/ Act of June 28, 1934, ch. 865, 48 Stat. 1269 (codified 


as amended at 43 U.S.C. sec. 315 et seq. (1964)). 


12/ See discussion of this problem Chapter 2, p. 90. 


13/ Act of June 17, 1902, ch. 1093, 32 Stat. 388; (codified 
as amended at 43 U.S.C. sec. 371 et seg. (1964)). 
14/ 43 U.S.C. secs. 434, 451h (1964). 


person. The size of the farm unit is based upon the sufficiency 
of each unit to support a family and to repay to the reclamation 
fund the charges apportioned to the land. Thus, the acreage 
granted can be substantially less than 160 acres if the Secretary 
determines that less than that amount is required to support a 
family. It should be noted that this is the only statute which 
provides administrative flexibility in establishing acreage 
limitations. Under all other statutes, the entryman alone has 
the power to determine the acreage to be entered up to the 
statutory maximum. 


Another act establishing acreagé limitation was the Pittman 
Underground Water Act. 15/ This act, which was applicable only 
to the State of Nevada authorized the Secretary of the Interior 
to grant permits to citizens to explore for water beneath tracts 
of public lands of up to 2,560 acres. If the permittee dis- 
covered sufficient water to produce profitable agricultural 
crops he could get a patent of up to one-fourth the land covered 
by his permit. Thus he could get a patent for as much as 640 
acres. This was another exception to the 320 acre limitation 
in the Act of August 30, 1890. However, in 1964 the Pittman 
Act was repealed. 16/ - 


The Indian allotment laws, discussed in Chapter 4, also 
contain acreage limitations. The present allotment laws 
provide for maximums of 40 acres of irrigable land, 80 acres 
of nonirrigable agricultural land or 160 acres of grazing land. 
These limitations have changed through the years, as shown 
by Table 1 on page 211. Also, under the allotment laws, an 
Indian can obtain allotments for his children. Thus, the 
allotment to a family containing many children can theoreti- 
cally be substantially greater than the amount of land an 
entryman could obtain under any other land laws. 


Table 2 on page 220 shows the maximum acreage permitted 
under the laws discussed in this chapter. It shows that there 
is a variety of different limitations. Most of these differ- 
ences came about historically because of a recognition of 
different geographical conditions. The table also shows that 
there have been no statutes enlarging acreage limitations 
enacted for over 50 years, despite great changes in farm tech- 
nology and in the average size of farms. 


5/ Act of October 22, 1919, ch. 77, 41 Stat. 294. 


16/ Act of August 11, 1964, Pub. L. No. 88-417, sec. 1, 78 
Stat. 389. 
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Several devices have been used legitimately to avoid 
some of the effects of these acreage limitation provisions. 
Perhaps the most common is to have both a husband and wife 
apply for land. This is often done in the case of desert 
land entries as there are no residence requirements. By 
having both spouses file for entries a total of 640 acres can 
be obtained. This cannot be done in the case of homesteads 
because the homesteader has to reside on his entry. At least 
it cannot be done without having to build two residences. 


Another way in which large farms have been established 
despite the acreage limitations is by having adult children 
file for entries adjacent to those of their parents. Any 
patent issued is in the name of the child, but as long as 
there is family harmony this method does allow the accumu- 
lation by families of quantities of land substantially in 
excess of the amount an individual can obtain. In the case 
of Indians, allotments can be had for all members of the 
family. Thus, if the family is large enough it is possible, 
at least in theory, to obtain a huge family farm. 


Attempts have been made to use several other devices 
such as long term leases and mortgage agreements to obtain 
greater acreage than that permitted by law. These devices 
generally have not been accepted by the Department and have 
been successfully resisted in cases such as the Indians Hill 
decision discussed at length in the desert land chapter. 17/ * 


In conclusion, the acreage limitations are, as shown in 
Table 2, numerous and varied. Further, they do not provide 
for substantial administrative flexibility in their application. 
Only the reclamation homestead laws expressly give the admin- 
istrator any power over the acreage to be entered. 18/ By 
administrative decision it has been held that one who acquires 
more than 160 acres of community property in a community property 
state is not the proprietor of more than 160 acres within the 
meaning of the homestead laws if his undivided interest in 
such property does not exceed that amount. 19/ 


17/ See pp. 154-65 supra. 
18/ See pp. 92-4 and 216-17,- supra. 
19/ 


Thomas H. P. Glaspie, 53 I.D. 577 (1932); See p..15, 
Supra. 
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as was noted earlier, 
age limitation restrictions and lack of administrative flexi- 


Although throughout the legislative history of the agricul- 
tural land laws, the acreage limitations have been altered many 
Finally, 


times. to meet. changing conditions, few statutes have expressly 


waived acreage limitations in specific situations. 
Interior to insure that such multiple ownership is not a disguise 


for single ownership of greater acreage than that allowed by law. 
Particularly. with regard to. leases. and mortgages as previously 
discussed regarding the Indian Hill desert land entries in Idaho, 
devices to increase ownership beyond the statutory limits may 


example of such Congressional action is section 330, discussed 
result in disastrous consequences. such as the cancellation of 


in Chapter 3 and earlier in this chapter,20 
bility, entrymen have used such devices as ownership by husband 


and wife and adult children to obtain greater acreage. 
devices have been closely scrutinized by the Department of the 


entries and the accompanying loss: of improvements previously 


a combination enlarged homestead-desert land entry may be made 
placed upon the cancelled entry. 


not to exceed 480 acres. 
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20/ See pp. 120 and 214-6,supra. 
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CHAPTER 6 


THE CLASSIFICATION LAWS AND THEIR EFFECT ON DISPOSAL 
OF LAND FOR AGRICULTURAL USE 


A. Introduction 


The Government's long maintenance of a 
policy of rapid, large-scale disposal 
of the public lands has never been a 
guarantee to citizens of a continuance 
thereof nor can it preclude the Govern- 
ment from modifying or even reversing 
that policy at will. 1/ 


Not until the lands in these States [the 
24 states covered by Executive Orders No. 
6910 and 6964] are restored to the public 
domain pursuant to section 7 of that act 
{Taylor Grazing Act] do they become un- 
appropriated lands, subject to entry under 
the disposal statute applicable to the 
classification assigned to them. 2/ 


Classification under section 7 is a pre- 
requisite to the approval of all entries, 
. [for homesteads, desert land entries 
and Indian allotments.] _3/ 


As indicated by these quotations, Federal land can no longer 
be entered and acquired as easily as it once was. Today the 
land first must be classified as valuable or suitable for 
agricultural purposes before it can be opened to homesteads, 
desert land entries or Indian allotments. With classifi- 
cation as a prerequisite to entry one might ask why this 
chapter on classification does not precede the chapters on 
the disposal laws. Such an arrangement was possible, but 

it was felt that an explanation of the disposal laws would 
make it easier to understand the reasons classification 

laws were adopted and their objectives. 


Historically the homestead, desert land and other dis- 
posal laws are much older than the classification statutes. 
The experience gained from these older laws,plus technolog- 
ical and scientific developments in agricultural production, 


1/ George J. Propp, 56 I.D. 347, 350 (1938). 
2/ David B. Morgan, 60 I.D. 266, 270 (1948). 


3/ 43 C.F.R. sec. 2410.0-3(a) (1968). 


ADI 


the diminution in the amount of prime agricultural land left 
for disposal, and the increase in importance of other uses 
for public lands all created pressures over the years for 
classifying the remaining Federal lands before opening them. 
for disposal. 


While the strong emphasis on the need for classifying all 
Federal land is fairly recent in origin, some classification 
has been occurring occasionally almost since the passage of 
the first homestead laws in 1862. For instance, the old Land 
Department had to determine such things as whether or not lands 
were mineral in character in order to decide whether they were 
available for homesteading. Another form of classification is 
that provided for in section 220 which requires the Secretary of 
the Interior to determine whether lands are subject to entry 
for enlarged homesteads. These early classification activities 
were generally limited in two respects. First, they were 
usually limited to an "either-or" type of decision - i.e., 
either the land involved was mineral or not. In other words, 
the classifier was not free to choose which of many possi- 
bilities was the highest and best use of the land. Second, 
the classification activity was generally limited to small, 
specific parcels of land. There was no authority to classify 
all of the public domain. 


This lack of clear authority to classify Federal lands 
before making them available for disposal was considered a 
weakness in the land laws as far back as 1877. In that year 
Commissioner J. A. Williamson of the General Land Office 
informed Congress of the need for land classification and 
the reservation of certain land from homestead entry. In the 
1877 annual report of the General Land Office he stated, "I 
recommend that the homestead and preemption laws be so amend- 
ed as to be applicable only to arable agricultural lands, 
and in no case to lands chiefly valuable for the timber 
growing upon it." 4/ 


The pressures for classification continued to grow and 
gradually laws were passed and regulations adopted bringing 
about the present situation in which it is necessary for 
lands to be classified as suitable for agricultural uses 
before they can be opened to entry and disposition under the 
homestead and related laws. 


B. The Statutory Authority For Classification 


The Constitution gives Congress the "Power to dispose 
of and make all needful Rules and Regulations respecting 
the territory or other Property belonging to the United 
States; . ."5/ This power, including the power to make 


4/ Commissioner of the General Land Office, Land Reports, 
at 35 (November 1, 1877). 


5S/ ‘U.S. Const. art. IV, §3, C1. 2. 
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needful classification of United States territory before 
determining whether to dispose of it, has often been 
delegated to the Executive branch of government. 


The early delegations of authority to classify public 
lands were more often implied than expressed. The original 
Homestead Act permitted entry of the unappropriated public 
lands. A few years after its passage, the Act of June 21, 
1866, 6/ which provided that mineral lands were not open to 
entry for homesteads, was adopted. By implication someone 
had to have the authority to determine whether lands were 
mineral. In 1879 Congress established the office of 
Director of Geological Survey and gave the director the duty 
to classify public lands and examine "the geological struct- 
ure, mineral resources, and products of the national domain."7/ 
While the language of the Act of 1879 might have been inter- 
preted as requiring complete classification of all public 
lands as to their suitability for use, it was not so inter- 
preted in practice. In fact, it was not until many years 
later and further congressional action that the Executive 
Department began to assert the authority to make large scale 
classifications of public lands. 


1. The Pickett Act | 


In 1910 Congress adopted the Pickett Act 8/ which 
provides in Section 1: 


[T]he President may, at any time in his 
discretion, temporarily withdraw from 
settlement, location, sale, or entry any 
of the public lands of the United States 
including the District of Alaska and 
reserve the same for water-power sites, 
irrigation, classification of lands, or 
other public purposes to be specified in 
the orders of withdrawals, and such with- 
drawals or reservations shall remain in 
force until revoked by him or by an Act 
of Congress. 9/ 


No large scale withdrawals for classification were 
made pursuant to the Pickett Act until after the adoption 
of the next major statute relating to classification, the 
wor desi Grazing Act. 


6/ Ch. 127, §1, 14 Stat. 67 (codified at 43 U.S.C. §201 (1964)). 
7/ Act of March 3, 1879, ch. 182, §1, 20 Stat. 394 (codified 

at 43 U.S:C. ‘§31Xa) (£964)). 

8/ Act of June 25, 1910, ch. 421, §§1-3, 36 Stat. 847 (codi- 


Fied at 43 U.S.C. §§141-143 (1964) (§143 repealed 1960)). 


§141(1964) ) 


(emphasis added). 


9/ Id. at §l (codified at 43 U.S.C. 


2. The Taylor Grazing Act 


The Taylor Grazing Act, which was adopted in 1934, 10/ 
authorized the Secretary of the Interior, in order to pro- 
mote the highest use of the public land pending its final 
disposal, to establish grazing districts covering 80,000,000 
acres of vacant, unappropriated and unreserved public domain 
land. Section 7 of the original Act permitted, and in some 
cases required, the Secretary to examine and classify lands 
within grazing districts as to their suitability for the 
production of agricultural crops. Section 7 as originally 
adopted provided: 


That the Secretary is hereby authorized 

in his discretion, to examine and classify 
any lands within such grazing districts 
which are more valuable and suitable for 

the production of agricultural crops than 
native grasses and forage plants, and to 
open such lands to homestead entry in 

tracts not exceeding three hundred and 
twenty acres in area. Such lands shall 

not be subject to settlement or occupa- 

tion as homesteads until after same have 
been classified and opened to entry after 
notice to the permittee by the Secretary 

of the Interior, and the lands shall 

remain a part of the grazing district until 
patents are issued therefor, the homesteader 
to be, after his entry, is allowed, entitled 
to the possession and use thereof: Provided, 
That upon the application of any person 
qualified to make homestead entry under the 
public land laws, filed in the land office 
of the proper district, the Secretary of the 
Interior shall cause any tract not exceeding 
three hundred and twenty acres in any graz- 
ing district to be classified, and such 
application shall entitle the applicant to 

a preference right to enter such lands when 
opened to entry as herein provided. 11/ 


After the passage of the Taylor Grazing Act the 
President of the United States issued two executive orders 
withdrawing virtually all of the vacant, unreserved and 
unappropriated public lands and reserving them for classi- 


10/ Act of June 28, 1934, ch. 865, 48 Stat. 1269 (codified 
as amended at 43 U.S.C. §315 et seq. (1964)). 


wv Act of June 28, 1934, ch. 865, §7, 48 Stat. 1272 
codified as amended at 43 U.S.C.§5315f (1964)). 
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fication. The first of these was Executive Order No. 

6910, 12/ issued November 26, 1934. This order, which was 
issued pursuant to the authority granted in the Pickett Act 
and in consideration of the provisions of the Taylor Grazing 
Act required: 


[T]hat all of the vacant, unreserved and 
unappropriated public land in the States 
of Arizona, California, Colorado, Idaho, 
Montana, Nevada, New Mexico, North Dakota, 
Oregon, South Dakota, Utah and Wyoming be, 
and it hereby is, temporarily withdrawn. 
from settlement, location, sale or entry, 
and reserved for classification, and pend- 
ing determination of the most useful pur- 
pose to which such land may be put in 
consideration of the provisions of said 
act of June 28, 1934 [Taylor Grazing Act], 
and for conservation and development of 
natural resources. 13/ 


The second executive order completing the withdrawal 
of virtually all public lands was No. 6964, 14/ issued 
February 5, 1935. It too was issued under authority of the 
Pickett Act, but it made no reference to the Taylor Grazing 
Act because the states affected contained little or no 
public land suitable for grazing districts. It did refer 
to the National Industrial Recovery Act. 15/ Executive Order 
No. 6964 ordered: —_ 


[T]hat all the public lands in the States of 
Alabama, Arkansas, Florida, Kansas, Louisiana, 
Michigan, Minnesota, Mississippi, Nebraska, 
Oklahoma, Washington, and Wisconsin be, and 
they are hereby, temporarily withdrawn from 
settlement, location, sale, or entry, and 
reserved for classification and pending deter- 
mination of the most useful purposes to which 
said lands may be put in furtherance of said 
Land Program, and for the conservation 

and development of natural resources. 16/ 


12/ 54 I.D. 539 (1934). 


13/ Id at 539-40. The full text of the order is set forth 
In Appendix D, page D-2. 


14/ 55 I.D. 188 (1935). 
15/ Act.of dune 16, L933, ch. 90, 48 Stat. Los. 


16/ 55 I.D. at 189. The full text of the order is set 


forth in Appendix D, page D-4. 


these two executive orders section 7 of the Taylor Grazing 


Act wa es 
authority of the Secretary of the Interior to classify 


nds. 
Aton is still. the law today, sets forth the Secretary's 


hority to examine and classify lands as follows: 


aut 


i 
17/ Act of June 26, 4936, ch. 842, §2, | 


— 


at 


At the next session of Congress after the issuance of 
s amended to give recognition to them and broaden the ) 


| 
The amended version of section 7 adopted in 1936, | 


That the Secretary of the Interior is hereby 
authorized, in his discretion, to examine | 
and classify any lands withdrawn or reserved 

by Executive order of November 26, .1934 

(numbered 6910), and amendments thereto, and 

Executive order of February Sy 1935 (numbered 

6964), or within a grazing district, which 

are more valuable or suitable for the pro- 

duction of agricultural crops than for the 

production of native grasses and forage 

plants, or more valuable or suitable for any 

other use than for the use provided for under 

this’ Act, or proper for acquisition in satis-— 

faction of any outstanding lieu, exchange 

or scrip rights or land grant, and to open 

such lands to entry, selection, or location 

for disposal in accordance with such classi- 

fication under applicable public-land laws, 

except that homestead entries shall not be 

allowed for tracts exceeding three hundred ) 
and twenty acres in area. Such lands: shall 

not be subject to disposition,settlement, 

or occupation until after the same have been 
classified and opened to entry: Provided, 

That locations and entries: under the mining 

lawsieue se» sMmay.ue made: upon such withdrawn 

and reserved areas without regard to classi- | 
fication and without restrictions or limita- 

tion by any provision of this Act. eee Ge 

applicant, after his entry, selection, or | 
location is allowed, shall be entitled to the 

possession and use of such lands: 

Provided, That upon the application of 
any applicant qualified to make entry, 

selection, or location, under the public- 
land laws, filed in the land office of 

the proper district, the Secretary of the 
Interior shall cause any tract to be 
classfied, and such application, nue 

allowed by the Secretary of the Interior, {| 
shall entitle the applicant to a prefer- | 
ence right to enter, select, or locate | 
such lands if opened to entry as herein i) 


provided. 17/ 


49 Stat. 1976 (codified 
43 U.S.C. §315f (1964)). 
2006. rn 


This amended version of section 7 of the Taylor Grazing 
Act is the foundation for the Secretary's present authority 
to classify lands, This will be seen more fully later in 
this chapter, 


3. The Authority to Classify "O&C"Lands. 


After the amendment to section 7 of the Taylor Grazing Act, 
the next Congressional act to broaden the Secretary of the In- 
terior's authority to classify lands was the Act of August 28, 
1937. ny That. act authorizes the Secretary to classify, either 
on application or otherwise, and to restore to homestead entry 
or purchase any of the revested or conveyed Oregon and Calif- 
ornia Railroad and Coos Bay Wagon Road grant lands which, in 
his judgment, are more suitable for agricultural use than for 
afforestation, refforestation, stream flow protection, recrea- 
tion or other public purposes. It also provides that any lands 
heretofore classified as agricultural may be reclassified as 
timber lands. 


4, The Classification and Multiple Use Act of 1964 


The 88th Congress enacted 3 major bills affecting the 
use and disposition of public lands. The first of these 
created the Public Land Law Review Commission. 19/ The 
second act was. the Classification and Multiple Use Act of 
September 19, 1964, 20/ and the third was the Public Land 
Sale Act of that same date. 21/ All three of these acts 
are intended to be interim measures according to their texts. 


It is the Classification and Multiple Use Act with 
which we are most concerned in this chapter. For reference 
purposes the complete text of the Act has been set forth in 
the Appendix 22/ The first sentence in section 1 and section 
6 23/ show the relationship of the Act to the Taylor Grazing 
Act. Section 1 says that, "(C)onsistent with and supple- 
mental to the Taylor Grazing Act. . .-" the Secretary shall 
do certain things. Section 6 states that the Act shall not 
be construed as to repeal, in whole or in part, any existing 
law. The fact that Congress did not intend in the Classifi- 
cation and Multiple Use Act to abolish existing laws or 


18/ Ch. 876, sec. 3, 50 Stat. 875 (codified at 43 U.S.C. 
Bec .1181le (1964)). 


1% Act of September 19, 1964, Pub. L. No. 88-606 
> (codified at 43 U.S.C. secs, 1391-1400 (1964)), 


20/ Pub. L. No, 88-607, 78 Stat. 986 (codified at 43 U.S.C. 
Secs. 1411-18 (1964)). 


Bi Act of September 19, 1964, Pub. L. No. 88-608, 73; Stat, 
8 (codified at 43 U.S.C. secs. 1421-27 (1964)). 


22/ Appendix D, 


78. Stat. 


page D-6, et seq. 


— 23/ 43:«ULS.C. secs. 1411, 1416 (1964). 
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delegate great increases in authority to the Secretary of 
the Interior is further shown by the Congressional reports 

on H, R. 5159, the bill which became the classification act. 
The Senate report states: 


H. R. 5159 is designed to provide in one 
central act a basic authority for the manage- 
ment and disposal of the public lands adminis- 
tered by the Bureau of Land Management in the 
Department of the Interior, 


Presently, most of the authorities set 
forth in this act are in existence, but an 
orderly procedure for their coordinated 
implementation is not contained in existing 
law. 


The concept of multiple-use management 
of publicly held resources i8 not new. It 
has long been applied to the public lands 
and was envisioned in the enactment of the 
Taylor Grazing Act of 1934,24/ 


Section 1 of the Classification Act requires that: 


Consistent with and supplemental to the 
Taylor Grazing Act of June 28, 1934, as 
amended, and pending the implementation of the 
recommendations to be made by the Public Land 
Law Review Commission — 


(a) The Secretary of the Interior shall 
develop and promulgate regulations contain- 
ing criteria by which he will determine which 
of the public lands and other Federal lands, 
including those situated in the State of 
Alaska exclusively administered by him through 
the Bureau of Land Management shall be (a 
disposed of because they are (1) required for 
the orderly growth and development of a 
community or (2) are chiefly valuable for 
residential, commercial, agricultural (ex- 
clusive of lands chiefly valuable for grazing 
and raising forage crops), industrial, or 
public uses or development or (b) retained, 
at least during this period, in Federal owner- 


S. Rep. No. 1506 and H.R. Rep. No. 1243, 88th Cong., 


Sess. (1964); 1964 U.S. Code Cong, and Adm, News 3756. 
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ship and managed for (1) domestic livestock 
grazing, (2) fish and wildlife development | 
and utilization, (3) industrial development, 
(4) mineral production, (5) occupancy, 
outdoor recreation, (7) timber production, 
(8) watershed protection, (9) wilderness 
preservation, or (10) preservation of public 
values that would be lost if the land passed 
from Federal ownership. 25/ 


Paragraph (b) of section 1 provides that the Secretary shall: 


(A)s soon as possible, review the public 
lands as defined herein, in the light of 

the criteria contained in the regulations 
issued with this section to determine which - 
lands shall be classified as suitable for 
disposal and which lands he considers to 
contain such values as to make them more 
suitable for retention in Federal ownership 
for interim management under the principles 
enunciated in this section, 26/ 


In making these determinations the Secretary is to 
give due consideration to all pertinent factors including 
ecology, priorities of use, and the relative values of the 
various resources in the particular areas. Section 1 also 
states that no land subject to the act will be given a 
classification or designation other than one that is author- 
ized by statute or regulation. 


It should be noted that section 1 (a) includes lands 
chiefly valuable for agricultural uses with those to be 
considered for disposal. Agriculture is not included as 
one of the purposes for which lands may be considered for 
retention and management. This raises the question of 
whether the act permits the retention and management of 
lands for agricultural purposes. 


Section 3 of the Act requires the Secretary to: 


(D)evelop and administer for multiple use 
and sustained yield of the several products 
and services obtainable therefrom those 
public lands that are determined to be suit- 
able for interim management in accordance 
with regulations promulgated pursuant to 
this subchapter. 27/ 


25/ 3 U.S.C, sec,1411 (1964). 


26/ Ia. , 
27/ 43 U.S.C, sec.1413 (1964). 
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"Multiple Use" ts defined in the Act as follows: 


"Multiple use" means the management of 
the various surface and subsurface resources 
so that they are utilized in the combination 
that will best meet the present and future 
needs of the American people; the most judi- 
cious use of the land for some or all of 
these resources or related services over 
areas large enough to provide sufficient 
latitude for periodic adjustments in use to 
conform to changing needs and conditions; 
the use of some land for less than all of 
the resources; and harmonious and coordinated 
management of the various resources, each 
with the other, without impairment of the 
productivity of the land, with consideration 
being given to the relative values of the 
various resources, and not necessarily the 
combination of uses that will give the 
greatest dollar return or the greatest unit 
output. 28/ 


This definition of multiple use, which i8 extremely 
broad, would seem to permit lands that are classified for 
retention to be managed for agricultural purposes as well 
as for any other purpose. If lands are suitable for agri- 
cultural use, the language of the Act indicates that the 
test to determine whether the land should be classified for 
disposal or retention is whether it is chiefly valuable for 
agriculture. If it is chiefly valuable for such use, the 


Secretary is apparently required to classify it for disposal. ~ 


If the land is not chiefly valuable for agriculture, or one 

of the other uses requiring classification for disposal, but 
has secondary value for such use, the Secretary can apparent- 
ly classify the land for retention and then under the multiple 
use concept put it to use for agriculture as well as other 
purposes. The intent of Congress that lands chiefly valu- 
able for agricultural use be disposed of instead of retained 
and managed is further evidenced in the Public Land Sale Act 
of 1964 which is discussed in the next section. 


The 1964 Classification Act also prescribes certain 
procedural requirements which the Secretary must follow in 
exercising his authority under the Act. Before any proposed 


28/ 43 U.S.C. sec.1415 (1964). 
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regulation authorized by the Act becomes effective the 
Secretary must hold a public hearing and give notice of such 
hearings to the President of the Senate and the Speaker of 
the House of Representatives and through publication in the 
Federal Register. 29/ 


If the Secretary proposes to classify a tract of land 
in excess of 2,560 acres he must give notice by publication 
at least sixty days in advance. 30/ The publication of such 
a notice of a proposed classification has the effect of 
segregating the land involved from settlement, location, sale, 
selection, entry, lease, or other formal disposal under the 
public land laws except to the extent that the proposed 
classification or notice thereof specifies that the land 
shall remain open for one or more forms of disposal, aif 
Such segregation continues in effect for two years from the 
date of publication unless classification is completed 
before then or unless the Secretary terminates the segre- 
gation. Under certain circumstances the segregation may be 
continued for a second two year period . 32/ 


Section 5 of the Act 33/ defines the term "public lands" 
as used in the Act to mean those lands withdrawn by 
Executive Orders No. 6910 and No. 6964, lands within a 
grazing district established pursuant to the Taylor Grazing 
Act and lands in Alaska, which are not otherwise withdrawn 
or reserved for Federal use or purpose, Thus, the lands 
covered by the Act are the same as those in section 7 of the 
Taylor Grazing Act, except for the addition of Alaskan lands. 


5. The Public Land Sale Act of 1964 


The Public Land Sale Act of September 19, 1964, 34/ 
does not affect classification directly, but it does give 


43 U.S.C. sec. 2411(a) (1964). 
43 U.S.C. see 1412 (1964). 

43 U.S.C. sec.1414 (1964). 
Ia. 

43. U.S.C. sec.1415(a) (1964). 


Pub. %. No. 88-608, 78 Stat. 988 (codified at 43 
.C, seos 1421-27 (1964)). 


further evidence of the intent of Congress tnat lands 
classified as chiefly valuable for agricultural use be 
disp>sed of, Section 1 of the Act provides in part that 
the Secretary: 


(I)s authorized and directed to dispose of 
public lands that have been classified for 
disposal in accordance with a determination 
that . . . (b) the lands are chiefly 

valuable for residential, commercial, agri- 
cultural (exclusive of lands chiefly valuable 
for grazing and raising forage crops), in- 
dustrial, or public uses or development, 35/ 


Thus, it seems quite clear that if lands are found to 
be chiefly valuable for agricultural use, the Secretary 
must dispose of them, However, as will be seen later in 
tnis chapter, tne Secretary has wide discretion in classify- 
ing lands and if ne determines that any land should be 
retained for one or more purposes it would be difficult, if 
not impossible, to show tnat the lands were chiefly valuable 
for agricultural use as opposed to the purposes for which 
the Secretary decided to retain them, 


Congress was aware of the possibility that the 
Secretary of the Interior might fail to classify agricult- 
ural lands for disposal when it considered the legislation 
establishing the Public Land Law Review Commission, This 
is evidenced by the Senate report on that legislation which 
said that the hearings demonstrated several problem areas, 


The principle difficulty is the failure 
of Congress to provide for the Secretary of 
the Interior legislative guidelines by 
which the executive department can make 
determinations between competing demands 
for the same piece of land, The fact of 
the matter is that, although there is no 
general statute permitting retention of 
lands, a Secretary of the Interior so 
oriented could, by the failure to classify 
lands as suitable for disposition, provide 
for their retention. 36/ 


The language in the 1964 classification and land sale 
acts makes it quite clear that Congress intends lands chiefly 
valuable for agriculture to be disposed of and not retained, 


35/ 43 U.S.C. sec.1421 (1964) (emphasis added), 


6/ S.Rep. No. 1471, 88th Cong., 2nd Sess. (1964); 1964 
~S. Code Cong. and Adm. News 3743, 


The question is whether the phrase "chiefly valuable" is 
broad enough to permit the exercise of the amount of dis- 
creation Congress intends the Secretary of the Interior to 
have and yet not so broad as to permit a Secretary, who is 
inclined to do so, to retain valuable agricultural land in 
Federal ownership, 


C, The Regulations, Policies and Rules Issued by the 
Secretary and Department of the Interior 


Pursuant to the authority, expressed or implied, in the 
various statutes, the Secretary has promulgated regulations 
governing land classification by the Department of the 
Interior, Provisions relating to classification have also 
been adopted by the Bureau of Land Management in its manual, 
and from time to time the Secretary of the Interior has 
issued policy statements bearing on classification and dis- 
posal of lands, These administrative pronouncements are the 
guides which are to be followed by the proper officials in 
making their classifications of the Federal lands, 


i ly raat Statements by the Secretary of the Interior 
ecting ass cation 


In 1961 Secretary of the Interior Stewart L, Udall 
issued two policy statements on land conservation which 
directly concerned disposal of public lands for agricultural 


use. On February 14, 1961, he announced a public land conser- 


vation policy, the cornerstone of which is that the primary 
criterion for the Bureau of Land Management in considering 
transfers of land out of Federal ownership shall be "the 
public interest.” 


The Department release of the Secretary's statement 
stated: 


(L)ands which cannot properly be developed 
under existing public land laws will be 
retained in Federal ownership until the 
necessary laws can be enacted. The Depart- 
ment will no longer continue to try to force 
present-day land needs into the unworkable 
straightjacket of out-dated laws. ... 


The policy statement also bars marginal 
agricultural developments on public lands 

by forbidding agricultural classifications 
under the land laws when the lands are more 
valuable for other uses or when such classi- 
fications would not be consistent with 
national agricultural policy. 


B.L.M. Manual, Vol. V, Part 1, Ch. 1.20, Appendix III, 
at 6 (September 5, 1961). 
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In addition, the land conservation policy 
statement affirms the Department's position 
that "The Government must receive a full 
return for its property in terms of money 
or other values. No party to a transaction 
with the Government: should receive a wind- 


ali". 38/ 


The Secretary indicated that this policy was aimed at 
spreventing speculation -and that he had directed the Director 
ofthe Bureau of Land Management to set up procedures to 
ensure that the government would receive full value for public 
lands. The Secretary is quoted as saying: 


(D)isposition or lease of public lands made 
pursuant to the public land laws must meet 
‘the test of serving the public interest. 39/ 


There does not appear to have been any statutory author- 
ity in 1961 for the Secretary's pronouncement that "The 
Government must receive a full return for its property in 
terms of money or other values." “The homestead law granting 
free land had been on the books ninety-nine years when the 
Secretary issued this statement»and had apparently withstood 
the test of constitutionality. In passing the Taylor Grazing 
Act Congress did not indicate any intent to repeal the home- 
stead laws or put an end to free land. Therefore, it is 
difficult to determine upon-what authority the Secretary 
acted in when he -said the Government -must receive .a full 
return for its property. 40/ 


On September ‘24, 1961, Secretary Udall issued a "Conserva- 
‘tion Policy for the National ‘Reserve’ aimed at giving protect- 
ion for farmers.and water users on or:near public lands and 
to assure that the programs of the Department encouraged water 
conservation and did not contribute to the unnecessary deple- 
tion of underground.water reserves. 41/ Secretary Udall said: 


38/ Id. 
39/ Id. 


40/ For further discussion and an indication of possible 
Subsequent Congressional authorization for such a "full 
return" policy see pp. 254-58, infra and Richardson v. Udall, 
253 F. Supp. 72, 79 (D. Idaho 1966) where the court said: 

"The Congressional policy of allowing homestead entries on 
Taylor Grazing land where such land is more valuable for 
agricultural purposes remains unchanged today. There has 

been no Congressional deviation in such policy which would 
now require the government to receive full market value on 
public lands which are to be disposed of." Also, it should 
‘be noted that the Secretary has authority to issue 3 Sin | ogee 
regulations to carry into execut‘on every part of Title 43. This 
authority #8 given “in 43 U.S.C, sec.1201 (1964). 


Al/ -B.L.M, Manual, Vol. V, Part 2, ch, 2.22, Appendix 2 
(November 1, 1961). 
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The old policy clearly did not give 
adequate protection for farmers and other 
water users near Federal lands ... . Under 
the previous policy new agricultural land 
entries--even submarginal ones-- were often 
allowed, which jeopardized existing uses 
and did not treat water as a renewable 
resource, We are moving rapidly in States 
such as Arizona into a period of acute 
water crisis if present growth rates con- 
tinue, and Federal policies must recognize 
this paramount fact and place water conser- 
vation first in the order of priorities, 42/ 


Secretary Udall explained in his release that the need 
for the new conservation policy became apparent during 
review of appeals of some 300 applications for homestead 
entries in Arizona. The applications were rejected because 
the current water requirements for the irrigation of lands 
already under cultivation exceeded the annual rate of 
recharge to the underground. 


The conservation policy issued by the Secretary states: 


1. “Wise conservation of the water 
resources of the arid and semi-arid lands 
of ‘the -United States must now be a para- 
mount objective of resource management. 


Daa: te Mig me 


= 4, In‘all its program, the Department 
of the Interior will adopt policies which 
encourage the management of water as a renew- 
able ‘natural resource. 


5. Henceforth, wherever possible, the 
Department of the Interior will conduct its 
land management activities on Federal lands 
in a manner to promote the conservation of 


water supplies. In its land disposition 
rograms, the Department will avoid actions 

which would endanger the supply of adequate 

water for existing users or encourage the 


unwise SSipation of water reserves, 


4e/ Ta. 


43 B.L.M. “Manual, “Vol. V, Patt 2,<ch. 2,22, Appendix 3 
ovember 1, 1961) (emphasis added). 
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These two 1961 policy statements are still included in 
the Bureau of Land Management's manual and therefore presum- 
ably followed by Bureau personnel in making classification 
decisions and in disposing of land. Much of the essence of 5 
the policies has been incorporated in classification regu~ 
lations promulgated by the Secretary since 1961, as will be 
seen in the following section on regulations, 


2. The Classification Regulations Promulgated by the 
ecretary of the interior — vee a 


The present regulations governing classification are, 
for the most part, set forth in Part 2410 of Title 43 of the 
Code of Federal Regulations. There are some references to 
classification in other shad but they are generally related 
to unusual situations, 44/ 


The objectives of the regulations in Part2410 are 
Stated to be as follows: 


(I)t 48 the policy of the Secretary (a) to 
specify those criteria which will be con- 
sidered inthe exercise of his authority 
and (b) to establish procedures which will 
permit the prompt and efficient exercise 
of his authority with, as far as is practi- | 
cable, the knowledge and participation of 
the interested parties, including the general 
public. Nothing in these regulations is meant » | 
. to affect applicable State laws governing the : ) 
appropriation and use of water, regulation of 
hunting and fishing or exercise of any police 
power of the State, 45/ 


as authority for the Secretary to classify lands as suitable for 
agricultural uses are: : 


(1) Section 7 of the Taylor Grazing Act; 


The statutes cited in section 2410,0-3 of the regulations 46/ | 
(2) Section 3 of the Act of August 28, ) 


1937; 47/ | 
(3) The Public Land Sale Act of September 

19, 1964; and | | 
44/ For instance, 43 C.F.R. secs2221.07(e) (1968) prescribes | 
Special rules for classifyin, sands for soldiers! additional | 
homesteads. a 
45/ 43 C.F.R. sec,.2410,0-2 (1968). | | 
46/ All sections of the regulations cited hereafter in this : 
chapter are part of Title 43 C.F.R. (1968). ) | 


47/50 Stat. 875; 43 U.S.C. sec.118le (1964). 
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(4) The Classification and Multiple Use 
Act of September 19, 1964. 


In the regulations the Secretary has delegated his 
authority to classify lands to the Director, Bureau of Land 
Management, the State Directors of the Bureau of Land 
Management and to any persons authorized to act in their 
names. 48/ The regulations also define Beye ora as referr- 
ing to the growing of cultivated crops. 49/ 


a. General Criteria for all Classification 


Section 2410,1-1 of the regulations sets forth the gen- 
eral criteria for all land classification. It requires that 
all classifications "give due consideration to ecology, 
priorities of use, and the relative values of the various re- 
sources in particular areas." This language is exactly the 
Same as that in the Classification and Multiple Use Act of 
1964. 50/ This section also requires that all classifications 
be consistent with the following criteria: 


(1) The lands must be physically 
Suitable or adaptable to the use or 
purposes for which they are classified. . 


(2) All present and potential uses 
and users of the land will be taken into 
consideration. All other things being 
equal, land classifications will attempt 
to achieve maximum future uses and minimum 
disturbance to or dislocation of existing 
users. 


(3) All land classifications must 
be consistent with State and local govern- 
‘ment programs, plans, zoning, and regula- 
tions applicable to the area . . . to the 
extent such , . regulations are not 
inconsistent with Federal programs, policies, 
and uses . 


(4) All land classifications must be 
consistent with Federal programs and 
DOLLCLECS Se «sco. 
48/ 43 C.F.R. sec.2410.0-4 (1968). 
49/ 43 C.F.R. sec.2410.0-5(d) (1968). 
50/ See pages 228-30, supra. 
51/ 43 C.F.R. sec.2410.1-1(a)1-4 (1968). 


Section 2410.1-1(b) sets forth the criteria to be 
followed when land has potential for either retention or for 
multiple use management. It states: 


When, under the criteria of this part, 
a tract of land has potential for either 
retention for multiple use management or 
for some form of disposal, or for more than 
one form of disposal, the relative scarcity 
of alternative means and sites for realiza- 
tion of those values will be considered. 
Long-term public benefits will be weighed 
against more immediate or local benefits. 
The tract will then be classified in a 


manner which will best promote the ublic 
interests .52/ 


Under these criteria, it would seem possible to give 
consideration to such things as the likelihood of land being 
put in a soil bank or used to grow surplus crops if it is 
classified for disposal. 


b. Criteria for Classifying for Disposal 


The criteria to be followed in classifying land for re- 
tention for multiple use management are set forth in section 
2410.1-2; and the criteria to be followed in classifying land 
for disposal are contained in section 2410,1-3,. This latter 
section contains five sub-sections. The fourth sub-section 
sets forth the additional criteria for classification of 
lands valuable for residential, commercial, agricultural or 
industrial purposes and is the most important for purposes 
of this study. These additional criteria with emphasis 
added, are as follows: 


(d) Additional criteria for classifi- 
cation of lands valuable for residential, 
commercial, agricultural, or industrial 
purposes. (1) Lands which have value for 


residential, commercial, agricultural, or 
industrial purposes, or for more than one 


of such purposes, will be considered 
chiefly valuable for that purpose which 
represents the “highest and best use’ of 
the lands i,e., their most profitable 


Tegal use in private ownership. 


(2) Lands may be classified for sale 
pursuant to the Public Land Sale Act as 
being chiefly valuable for residential, 
commercial, agricultural, or industrial 
uses or development (other than grazing 
use or use for raising native forage crops), 
if (41) adequate zoni regulations are in 
effect, and, where the lands also are needed 


52/ 43 °C.F.R. sec. 2410.1-1(b) (1968) (emphasis added). 
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for urban or suburban development, (ii) 
adequate local governmental comprehensive 
plans have been adopted. 


(3) Lands determined to be valuable 
for residential, commercial, agricultural, 


or industrial purposes may be classified 
for disposal under any appropriate authorit 
other than the Public Land Sale Act if (i) 
isposal under such other authority would 
e consistent with local governmental compre- 
hensive plans, or (ii) in the absence of 


such plans, with the views of local govern- 


mental authorities, 


(4) Land outside of Alaska may be 
classified as suitable for homestead entr 
under Subpart 2211 of this chapter if they 
are (i) chiefly valuable for agricultural 
purposes, and suitable for development 
as_a home and farm for a man and his family, 
and the anticipated return from agri- 


cultural use of the land would support the 
residents. If it is determined that the 


irrigation of land otherwise suitable for 
omestead entry would endanger the suppl 
of adequate or for Seeing users or 
eause the dissipation of water reserves, 
Such land will not be classified for 


entry. Land may be classified for home- 
stead entry only if rainfall is adequate, 


or if under state law, there is available 
to the land sufficient irrigation water, 
to permit agricultural development of its 
cultivable portions. 


(5) Lands may be classified as suit- 
able for desert land entry under Subpart 


2226 of this chapter if (i) the lands are 
chiefly valuable for agricultura urposes, 
and all provisionsconcerni ahaa, Oe 
ation water set forth in sec. Bo 5a) 
(i) are met. 


(6) Lands outside of Alaska may be 
classified as suitable for Indian allot- 


ment under Subpart 2212 of this chapter if 


(1) the lands are valuable for agricultural 
purposes, and (ii) the lands are on the 
whole suitable for a home for an dian and 
his family, and (iii) the anticipated return 
from agricultural use of the land would 
Support the residents, and (iv) the require - 
ments for water supplies set forth in 

sec. Bu10.1-3(a) (a) are met .53/ 


53/ 43 C.F.R. sec. 2410.1-3 (1968) (emphasis added). 


It i8 interesting to note that subparagraph (1) provides 
that in determining the relative value of land for residential, 
commercial, agricultural or industrial purposes consideration 
will be given to that purpose which represents the "highest 
and best use’, Highest and best use is equated with the most 
profitable use in private ownership and not the use that will 
"best promote the public interests." This latter phrase is 
used in section Sahat nA which governs classification 
in those instances where the land has potential for either 
retention for multiple use management or for some form of 
disposal or for more than one form of disposal. The apparent, 
somewhat anomalous, result of subparagraph (1) if literally 
applied is that land whose most profitable use in private 
ownership is definitely for agriculture. and which has no 
potential for retention for multiple use management must be 
classified for some form of disposal for agricultural use 
regardless of the effect on the public interest, 


Subparagraph (4) of section 2410.0-3(d) permits lands 
to be classified as suitable for homestead entry if they are 
chiefly valuable for agriculture and capable of supporting a 
man and his family from the production of agricultural crops. 
Thus, in order for land to be opened for homestead entry, pur- 
suant to the first and fourth subparagraphs, it must be 
capable of producing sufficient crops to support a man and 
his family but at the same time not be more profitable if put 
to some other use. 


Subparagraph (4) also provides that land may be classi- 
fied for homestead entry only if the rainfall is adequate 
or under the applicable state law there is sufficient water 
for irrigation. The regulation further states that the land 
will not be classified for homestead entry if irrigating it 
will endanger someone else's water supply or dissipate water 
reserves, This is consistent with Secretary Udall's 
September 24, 1961, policy statement discussed above which was 
intended to protect existing water users and prevent 
unnecessary depletion of underground supplies. Subparagraphs 
(5) and (6) apply these same provisions concerning irrigation 
to desert land entries and Indian allotments respectively. 
As will be seen later, these criteria concerning irrigation 
play a very important role in many classification decisions, 


c. Procedural Regulations 


Section 7 of the Taylor Grazing Act provides that the 
Secretary of the Interior may undertake classification of 
lands on his own initiative, but "then an application to make 
entry under the public land laws is filed in the proper land 
office the Secretary must classify the land. 55/ In addition 


54/ See page 238 above. 
55/ 43 U.S.C. sec, 315f (1964), 
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to promulgating regulations setting forth the criteria to be 
followed in classifying lands, the Secretary also has issued 
special regulations governing classification procedures which 
are supplemental to the general Bureau of Land Mangement 
public administrative procedures found in Group 1800, Chapter 
II of Title 43 of the Code of Federal Regulations. These 
Special procedural regulations, which are contained in Sub- 
part 2411 of Title 43, require the filing of a "petition - 
application" on a form approved by the Director of the Bureau 
of Land Management whenever the land must be classified 
before an application for entry can be approved and the 
filing of applications prior to classification is permitted .56/ 


When the petition - application is filed a preliminary 
determination must be made by the authorized officer as to 
whether it is in proper form, If it is,he must proceed to 
classify the land. Until the land has been classified for 
the purpose requested in the petition - application no further 
consideration is to be given to the application.57/ 


After the preliminary determination the State Director 
of the Bureau of Land Management is required to make and 
issue a proposed classification decision which must contain 
a statement of reasons supporting the decision. If the 
decision affects more than 2,560 acres and would lead to the 
disposal of the lands the decision must be published in the 
Federal Register and a newspaper Heh gh general circulation 
in the vicinity of the affected land.58/ 


The regulations also provide that when multiple petition - 
applications for the same land are filed, the first one filed 
is given preference, In case of simultaneous filing, prefer- 
ence is determined by drawing. If the proposed classification 
is for a purpose other than that requested in any petition - 
application the proposed decision must state that the land will 
be opened to application to all qualified individuals on an 
equal opportunity basis .59/ 

(1) Protests and Administrative Review of Classifications 


(a) Protests 


43.C.F.R. sec. 2411.1-1(a) (1968). 
43 C.F.R. sec. 2411.1-1(b) (1968). 
43 C.F.R. sec. 2411.1-1(c)(1) (1968). 
43 C.F.R. sec. 2411.1-1(c)(2) (1968). 
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The special regulations regarding protests to proposed 
classifications provide that any interested party may file a 
protest with the state director within 30 days after the 
proposed classification decision has been served upon the 
parties.60/ No particular form is required for the protest. 
If no protests are filed, the proposed classification is 
issued as the initial classification decision of the state 
director.61/ If protests are filed, they must be reviewed by 
the state director, He may require statements or affidavits, 
take testimony or conduct further investigations in consider- 
ing the protest. At the conclusion of such review the state 
director must issue an initial classification decision which 
may revise the original proposed decision. 62/ 


(bo) Administrative Review 


For a period of 30 days after service on all parties, 
the initial classification decision of the state director 
is subject to the exercise of supervisor; authority by the 
Secretary of the Interior for the purpose of administrative 
review.63/ If within that 30 day period the Secretary has 
not exercised his supervisory authority for review, either 
on his own motion or that of a protestant or applicant, the 
initial decision becomes the final order of the Secretary.64/ 
If the Secretary does exercise supervisory authority, such 
action automatically vacates. the initial decision and the 


final departmental decision must be issued by the Secretary .65/ 


A final order of the Secretary continues in full force 
and effect as long as the lands remain subject to classifi- 
cation or until an authorized officer revokes or modifies 
it.66/ The last subparagraph of section 2411.1-1 provides, 
however, that nothing in that section will prevent the 
Secretary "personally and not through a delegate" from vacat- 
ing or modifying one of his final orders.67/ 


43 -C,.F.R. sec, 2411,1-1(d)(1) (1968). 
43 C.P.R. sec. 2411.1-1(a)(2) (1968). 
43 C.F.R. sec. 2411.1-1(d)(3) (1968). 
43°C.F.R. sec. 2411,.1-1(e)({1) (1968). 
#3 C.ReR. sec. 2411.1-1(e)(2) (1968). 
43 C.F.R. sec. 2411.1-1(e)(3) (1968). 


43 C.F.R. pec. 2411.1-1(f)(1) (1968). 


gee eeRer 


43 CaP R. wee. 2411..2-1(6).2) (2968). 
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If the provisions of section 2411.1-1 are applicable to a 
petitioner--applicant or protestant, his only right to admini- 
strative review of an adverse decision is that afforded by section 
2411.1-1 and he has no right to appeal under the provisions of i 
Parts 1840 and 1850 of Chapter II, Title 43 of the Code of Federal 
Regulations, 68/ which contain the Bureau of Land Management 
general procedures for appeals to the Director of the Bureau 
and then to the Secretary of the Interior. The right to appeal 
to the Director of the Bureau is generally a rather highly 
circumscribed right. The forms, time and place for filing 
such appeals and the hearing procedures will not be gone into 
in detail here, but are covered in the separate study on 
administrative procedures. 


(2) Special Protedures for Classi tying Lands 
n Excess © : Acres tor sposa 

Special regulations have been promulgated to cover the 
classification for disposal of tracts larger than 2,560 acres. 
These aré found in section 2411.1-2. Basically these pro- 
cedures amplify the provisions of sections 2 and 4 of the 
Classification and Multiple Use Act of 1964 relatina to public 
notice requirements for proposed classifications of more than 
2,560 acres and the effect such notices have on segregating — 
the lands involved from settlement, location, sale, selection. 
entry, lease, or other formal disposal. 69/ The regulations 
prescribe notice requirements for any proposed classification 
far in excess of those specified in the Act. Under the 
regulations, notices must be sent to the governing body of 
the state political subdivision having jurisdiction over 
zoping of the affected area, to the governor of the state, to 
the Bureau of Land Management's multiple use advisory board 
in that state, to the land use planning officer and land use 
planning committee, if any, of the county in which the lands 
are located, to the authorized users of the lands, to any 
petitioner - applicants involved and to any other party the 
authorized officer determines has an interest in the proposed 
use. 70/ The regulations also provide that a public hearing 
must be held on the proposed classification if it affects 
more than 25,000 acres or if the authorized officer deter- 
mines that sufficient public interest exists to warrant the 
time and expense of such a hearing. 21/ 


68/ 43 C.F.R. sec. 2411.1-l(e) (4) (1968). 
69/ 43 U.S.C. seca. 1412, 1414 (1964). 
70/ 43 C.F.R. sec. 2411.1-2(b) (1968). 


7i/ 2. 


] ulations relati to the segregative effect of 
Puniivecian of notice of Ehacoscpcesd elassification in the 
Federal Register La/ are in conformance with the provisions 
of the 1964 Classification Act 73/ except that they further 
provide that the publication of such notice "will not alter 
the applicability of the public land laws governing the use 
of the lands under lease, license, or permit, or governing 
the disposal of their mineral and vegetative resources, other 
than under the mining laws, 


(3) The Rights of Petitioner - Applicants Under 
the Procedural Regulations 

The regulations provide that when a person files a 
petition - application he obtains no right to occupy or 
settle upon the land. He is entitled to possession and use 
of the land only after his entry, selection, or location has 
been allowed, or a lease has been issued, Any settlement 
prior to that time constitutes a trespass. 


However, when land is classified for entry under section 
7 of the Taylor Grazing Act or under the Small Tract Act 
pursuant to a petition - application, the petitioner - 
applicant is entitled to a preference right of entry if he 
is qualified, If he should prove not to be qualified and it 
is necessary thereafter for any reason to reject his ‘appli- 
cation, the next petitioner - applicant in order of filing 
Succeeds to the preference right and if there is no other 
petitioner - applicant the land may be open to application 
by all qualified individuals on an equal opportunity basis 
after public notice, or the classification may be revoked by 
the authorized officer, 


After lands have been classified for disposal the author- 
ized officer is required at the appropriate time to open them 
to those forms of disposal consistent with the classification.77/ 
After lands are classified and opened, all the laws and 
regulations governing the particular kind of entry, location 
selection or other disposal must be complied with in order 
for title to vest or other interests to pass. After lands 


43 C.F.R. sec, 2411,1-2(e) (1968), 

43 U.S.C. sec. 1414 (1964), 

43 C.F.R. sec. 2411,1-2(e)(1) (1968). 
43 C.F.R. sec, 2411,1-3 (1968). 

43 C.F.R. sec, 2411,1-4 (1968), 

43 C.F.R. sec, 2411.1-5 (1968). 
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are classified for disposal they must be offered for sale or 
other disposal consistent with the classification. 78/ Thus, 


after all of the requirements of the classification laws have 
been met, the entryman must then comply with all of the 
requirements of the particular law under which he is entering, 
It is at this point in the present procedure that the home- 
stead, desert land entry, Indian allotment and other disposal 
laws become of prime importance. If the proper classification 
is not obtained for the land, the particular disposal law 
which the petitioner - applicant intended to rely upon never 
becomes effective as to that land, 


3. The Bureau of Land Management Manual 


Along with the published regulations there are provisions 
in the Bureau of Land Management (BLM) Manual covering classi- 
fication. These are in sections 2410, 2411 and 2412 of the 
manual. Generally these provisions conform to the require- 
ments of the statutes and regulations with some elaboration, 
In some instances they give very detailed directions on how 
the Bureau staff is to carry out classification. 


a. The Bureau's Master Plan and Zoni Regulation 
Requirements 


The manual emphasizes that great consideration is to be 
given to local government master plans and zoning regulations 
in classifying lands.79/ Also the need for considering the 
effect of classification and disposal of land on growing 
communities is stressed. For instance, the provisions on 
disposal classification criteria 80/ set forth instructions 
for disposals within areas of influence of growing communit- 
ies, and disposals outside of areas of such influence, The 
manual states that but for exceptions which may be granted 
by the Director of the Bureau "disposals within the area of 
influence of growi communities will be deferred until 
local government master plans have been adopted and zoning 
regulations are in effect", 81/ Disposals in areas outside 
the influence of growing communities are to be deferred 
until the views of local government authorities are secured, 
Even in such areas local government master plans will be 
preferred, but where conditions in the area are stable and 
there is little likelihood of change in the foreseeable 
future and no public values are involved, the existence of 
a master plan in zoning ordinances will not necessarily be 
required as a prerequisite to disposal, 82/ 


43 C.F.R. sec. 2411.1-6 (1968), 

See B.L.M. Manual sec. 2410.13G (July 1, 1968), 
B.L.M. Manual sec. 2410,13B (July 1, 1968). 
B.L.M. Manual sec, 2410,13B1 (July 1, 1968). 


BE ERR 


B.L.M, Manual sec. 2410.13C (July 1, 1968). 
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The»manual sets forth specific elements which should 
be covered by iocal government master plans and zoning 
regulations in order to be acceptable to the Bureau.83/ The 
manual prescribes the following zoning ordinance require- 
ments with regard to agricultural uses of land: 


(2) The ordinance must establish 
essential types of zoning districts such 
as agricultural, ranching forestry, 
recreation, watershed, residential, 
commercial, industrial and flood-plain 
districts, where local conditions require 
them, 


(3) The ordinance must contain safe- 
guards for good land use by: 


Ga FescS 

(b) Preventing conversion of 
prime agricultural lands to non-farm 
uses, where suitable but less fertile 
lands are available; 

(ce) Controlling urban-egriculture 
conflicts or wasteful sprawl by pre- 
venting subdivisions and non-farm 
residences on urban-size lots to be 
located in agricultural zones . . . .84/ 


The statutory authority for this: great emphasis on the 
need for master plans and zoning regulations is hard to find. 
Neither the Taylor Grazing Act nor the Classification and 
Multiple Use Act of 1964 make any mention of either the need 
or desire for state or local government planning or zoning 
as a prerequisite for any kind of classification. Section 2 
of the Public Land Sales Act of 1964 does provide that no 
sale shall be conducted under the authority of that Act 
"until zoning regulations have been enacted by the appro- 
priate local authority."85/ While Congress obviously intended 
the Secretary of the Interior to administer the classification 
and public land sales: acts harmoniously and granted the 
Secretary great discretionary authority in classifying lands, 
it is still questionable whether Congress intended to give 
the Secretary the power to compel local governments to adopt 
master plans and zoning regulations as a condition to his: 
permitting the disposal of lands. It is even more question- 
able whether the Secretary can prescribe precisely what the 


83/ B.L.M. Manual sec. 2410.13@ (July 1, 1968). 


84/ : aon Manual sec. 2410.13G2a (July 1, 1968) (emphasis 
added). 


85/ 43. U.S.C. see. 1422 (1964). 
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zoning regulations must contain. The express prohibition in 
the Public Land Sales Act against sales in areas without 
zoning regulations has apparently been interpreted by the 
Bureau of Land Management as implied authority to require 
master plans in addition to zoning regulations and to make 
both requirements apply to all disposal statutes and not just 
sales under the sales 1964 Act, 


b. The Manual Provisions for Bureau Initiated 
Classifications 


Section 2411 of the manual sets forth the procedures to 
be followed when a petition for classification has been filed 
and section 2412 describes the procedures for Bureau 
initiated classifications. The provisions in the former 
section expand upon the regulations and statutes relating to 
requests for classification. Nothing in that section regard- 
ing agricultural use of land appears to contradict the regu- 
lations or statutes. 


In section 2412 regarding Bureau initiated classificat- 
ions, great emphasis is pleced on encouraging public partici- 
pation in the classification process.86/ The manual provides 
that. in Bureau initiated classifications an initial analysis 
will be made which will subdivide the land into the folJowing 
four types of planning units: 


(1) Type I planning units: in which BLM 
holdings: constitute at least 50 per 
cent of the area. 


(2) Type IT planning units in which 
BLM holdings are somewhat 
scattered but usually constitut- 
ing between 30 per cent and 50 
per cent of the total area. 


(3) Type III planning units in which 
the Federal holdings are concen- 
trated but the BLM shares manage- 
ment responsibilities with other 
Federal agencies. 


(4) Type IV planning units in which 
either the lands are needed for 
orderly growth of a community or 
they are widely scattered tracts 
of extensive use lands constitut- 
ing a small percentage of the total 
planning area.87/ 


86/ B.L.M. Manual sec. 2412,11C (March 15, 1967). 
87/ B.L.M. Manual sec. 2412.11D3b (August 3, 1966). 
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Section 2412,11D3c2 of the manual contains the following on classification, there has been no shortage of administra- 


language on the Bureau's expectations regarding the disposal | tive decisions, These administrative decisions reveal -the 
of lands in each of the four types of units: Department of the Interior's views on classification and the 
y 4 disposal of land for agricultural use. They are important 
(2) Results of the land patterns, | | because they show what really happens when lands are classi- 
Because the land pattern 18 based 80 much fied, : = 
on physical characteristics of the land, | 
the provisions of the public land laws as 1. Interpretation of the Taylor Grazing Act 
they exist today make the following expecta- | ; 


tions probable: The courts, the Solicitor of the Department of the 


Interior and the Secretary have all been required to render 


a. Lands in Type I planning units | | opinions on the extent of the Secretary's authority under 
will be for a substantial period section 7 of the Taylor Grazing Act. These opinions have 
of time, For the most part, remain dealt with the extent of the land available for classifi- 
in Federal ownership. ae | | cation, the Secretary's authority to classify for retention as 
opposed to disposal and his right to select the method of 
b. Lands in Type II planning units dispusal if he concludes the land should be disposed of. 
will, to a large extent, remain 
in Federal ownership for a sub- | a. Opinions of the Solicitor on the Lands Subject 
stantial period of time. However, to Classification 
disposals of some lands will take 
place and adjustments through Shortly after the passage of the Taylor Grazing Act the 
leases, exchanges, use agreements, Solicitor of the Department of the Interior was asked for his 
and the like will be common, opinion on certain provisions of the Act and the effect of 
| Executive Orders Nos. 6910 and 6964. In an opinion issued a 
c. Lands in Type III planning units few months after the passage of the Taylor Grazing Act, the 
will remain in Federal ownership Solicitor held that while the Act at that time limited the 
for the indefinite future, after amount of land that could be included in grazing districts to 
some eliminations are made under ) | ) 80 million acres, the Secretary was authorized to classify 


current review programs. any unappropriated and unreserved public land.89/ The 


Solicitor reasoned that the Secretary had to be able to 


ad. It 18 expected that much of the classify lands in excess of 80 million acres in order to 
lands in Type IV planning units determine which 80 million acres of the unappropriated and 
will be transferred out of BLM unreserved lands should be included in grazing districts. 
administration, over a period of The 1936 amendments to the Taylor Grazing Act 90/ extending 
many years, through State select- | the Secretary's classification authority to the lands 


ions, sales, grants, exchanges, covered by Executive Orders Nos. 6910 and 6964 rendered this 


withdrawals, reservations, etc. 88/ | | opinion -moot. 
The manual language suggests that the Bureau policies In another early opinion the Solicitor held that while 
do not contemplate much dispogaal of Bureau land in the near Executive Order No. 6910 did not apply to preexisting valid 
future, except for lands ir urban areas and isolated tracts. | appropriations, reservations or withdrawals during the period 
of their existence, the order did attach to such lands as a 
D. The Interpretation and Application secondary claim, being effective upon the termination of the 
; of the FET and Regulations prior claim. 91/ Thus, any appropriated land which subse- 
: | | quently becomes unappropriated comes under the executive with- 


There are not a great number of court decisions inter- ao drawal orders and thereby subject to classification, 
preting the classification laws, This is probably due in 

part to the brevity of section 7 of the Taylor Grazing Act, | | 

the great amount of discretion given to the Secretary of the 89/ Solicitor's Opinion, 55 I.D. 70 (1934). 
Interior in making classification and the small economic 

value of many of the tracts of land sought by prospective - ! 90/ Act of June 26, 1936, ch. 842, 49 Stat. 1976. 
‘entrymen, While there have been relatively few court cases J 


5 | ) 91/ Solicitor's Opinion, 55 I.D. 205 (1935). 


88/ B,L,M, Manual sec, 2412.11D3c (August 3, 1966). 
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In a much later opinion a2/ the Solicitor hers ene the 
authority of the Secretary under section 7 of the ES eas 

i Act, as amended, to classify lands does no ae 
coeianas outside of a grazing district which are apple ee 
35 a state under section 8 (c) of that act. oo ee ee. 
hot 93/ permits the state to apply for a lan eee 
ee Seca a Renan ee Se et lon aneleetacttoz 
district owned by the state. cies 

"(the power to classify in one’s discre 
Satpnes fo afteto itl tl By exalt ne auld coon 
Secretary had the power ee ey ERTS 
a state's application for an exchange an : ile 
ress to permit the Secretary, by m 

=e ee Gee oasis to reject the privilege conferred 
upon states under section 8(c). 


b The Authority of the Secretary to Classify 


for Retention 


he Secretary does 
h the Solicitor has held that t 

not ae authority under the Taylor Grazing aig pore 
a state's right to exchange land by classifying e 


urposes, the cou 
Se eae alaptia for retention and reject applications to 


enter the land for Indian allotments or to satisfy lieu 
selection rights or scrip rights. 95/ 


One of the leading cases is Carl Vv. Udall 7 so aioe 
the plaintiff sought to compel toe othe State of Washington. 
a patent to certain lan 
Praintife nad selected the —— ae eere mee, 
tion rights-under the Act 0 USE bar : 
ete ee jected the plaintiff's application on the 


92/ Solicitor's Opinion, M-36178, 61 I.D. 270 (1954). 
93/ 43 U.S.C. sec. 315g¢ (1964). 
g4/ 61 1.D. at 277. 


"T4eu selections” have been defined as "A selection 


22/ linquishes his rights 
hange for which the a licant re qQ 
= title to other lands which he for Se ane Sa ee 
does not wish to acquire or hold. Scrip is Shere 
which allows the owner to make a selection of a ee a 
number of acres out of available public lands. ie ae 
Land Management, e008 of the Interior, Glossary 

Land Terms, at 27; (1959). 


96/ 309 F. 2d 653 (D.C. Cir. 1962). 
g7/ Ch. 546, 30 Stat. 597, 621. 


grounds that the lands had (i) been withdrawn from all forms 
ef appropriation by Executive Orders No, 6910 and 6964, (ii) 
were Subject to classification under section 7 of the Taylor 
Grazing Act, and were mountainous timber lands not suitable 
for cultivation and (iii) were lands which in the public 
interest should be retained. The trial court granted summary 
judgment for the Secretary and the plaintiff appealed. 


On appeal the plaintiff contended that the executive 
orders left no land available for lieu selection rights and 
therefore he was in effect denied his rights without due 
process. He also contended that the Taylor Grazing Act did 
not give the Secretary authority to reject his application 
by classifying the lands as necessary to be retained. The 
appellate court held that the plaintiff had no contractual 
right and that there were lands available other than those 
being sought which would satisfy the lieu selection rights. 
The court also held that the language in section 7 of the 
Taylor Grazing Act authorizing the Secretary to classify 
lands as suitable "for any other use" creates a distinct and 
separate category which may include lands otherwise proper 
for lieu selection and that section 7 therefore gives the 
Secretary authority to classify for any use. The court said 
the Taylor Grazing Act granted the Secretary the authority 
to classify the lands sought by the plaintiffs so as to 
retain them in public ownership. 

The decision in the Carl case has been followed in 
similar cases involving applications for Indian allotments 
and for lands to satisfy scrip rights. 98/ In the scrip 
right cases (Linn Land Co. v. Udall) the plaintiffs tried 
to compel the Secretary to issue patents to specific parcels 
of land in satisfaction of their scrip rights. The Secretary 
claimed that he had classfied the lands being sought pur- 
Buant to section 7 of the Taylor Grazing Act and that under 
his classifications the particular lands were not subject to 
plaintiffs' scrip rights. The plaintiffs argued that Congress 
never intended the Taylor Grazing Act to affect scrip rights 
and that the Act was applicable only to lands suitable for 
grazing. In its decision the court referred to the Carl 
case and said it was precisely in point on the issue involved. 
The plaintiffs contended that if the Secretary's interpreta- 
tion of section 7 wasS correct then section 7 violated the 
Fifth Amendment's due process clause in that it impaired the 
obligations of contracts. The court rejected this argument 
on several grounds. It stated that the Fifth Amendment's due 
process clause applies only to the states and not the Federal 
Government. The court said: : 


98/ Linn Land Co. v. Udall, 255 F. Supp. 382 (D. Oregon 
1966); Finch v. United States, 387 F. 2d 13 (10th Cir. 1967). 


99/ 255 F. Supp. 382 (D. Oregon 1966). 


The entire thrust of plaintiffs "due 
process" argument fails when viewed 

in the light of the power of the Congress 
and the Secretary under Article IV, sec.3 
of the Constitution, which authorizes the 
Congress to dispose of and regulate lands 
belonging to the United States. Of course, 
all sections of the Constitution must be 
construed together. Where the alleged 
injuries from the "taking" are indirect 
and consequential and result from the 
exercise of a lawful power, such as the 
Congress acting under Article IV, sec,3, 
supra, the Fifth Amendment provision 

has no application. 100/ 


The court also said: 


It is my view that sec, 7 does not 
contain an unlawful, unjust or unreasonable 
delegation of powers to the Secretary.101/ 


The authority of the Secretary to reject applications 
for Indian allotments by use of his classification powers 
under section 7 was considered in Finch v. United States.102 
In the Finch case the plaintiffs wanted to settle on *ertain 
land that had been withdrawn by Executive Order No. 6910 and 
have it opened to them to satisfy their Indian allotment 
rights. The local land office rejected their petitions and 
applications on the basis that the particular lands would not 
support an Indian family ana were thus not suited for an 
Indian allotment. The decision of the local land office be- 
came that of the Secretary and the plaintiffs brought suit 
attacking the Secretary's decision as arbitrary and capricious 
and beyond the authority granted by section 7. The plaintiffs 
asserted: 


(T )hat the Secretary's appli¢ation of the 
"too poor in quality" test under present 
conditions constitutes a complete sterili- 
zation of the Indian right to allotment. 
With substantially all of the public lands 
now withdrawn from open entry and settle- 
ment absent the Secretary's discretionary 
right to reclassify for entry, the rights 
of Indians conferred in the Allotment Act, 
“go say appellants, can be and are completely 
abrogated contrary to law. 103/ 


Id. at 388. 

14. 

387 F, 2d 13 (10th Cir. 1967). 
Id. at 14, 
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The court characterized the appellants’ argument thusly: 


Stripped to its bare form, appellants! 
contention is that under authority of this 
provision (Section 4 of the General Allot- 
ment Act.) they are entitled to make select- 
ions and having done so are entitled to tne 
issuance of patents covering the particular 
lands selected and that this right is not 
subject to any discretion in the Secretary 
and cannot be defeated by the latter's 
exercise thereof, 104/ 


The government contended that in enacting tne Taylor Grazing 
Act Congress gave the Secretary discretionary power to deter- 
mine what lands will be available for Indian allotments, The 
court weighed these opposing arguments and concluded that the 
government's position was correct. The court said: 


It seems an impalpable contention that 
Congress intended to place the public 
domain beyond discretionary control and 
vest in individual Indian applicants an 
absolute right to the land of their 
Cholee. meteors 

Tne appellants err not ‘in asserting 
their right to an allotment but in assert- 
ing that they have an absolute right to 
the particular lands in question, The 
Secretary's construction of the Taylor 
Act is consistent with the Allotment Act... . 
As the Secretary said in John E. Balmer 
71 I.D. 66, 68 (1964), "An Indian applicant 
is not, of course, deprived of his right 
to an allotment when his application is 
rejected. He is merely required to apply 
for other land that is suitable for acqui- 
sition under the Allotment Act." 

The Secretary's construction recognizes 
the right of an Indian applicant .. ., but 
at the same time gives validity to the 
Taylor Act which implements the policy that 
the" Power to withhold from improper dis- 
position and unwise uses is essential to 
the national policy of conservation of the 
rapidly diminishing public domain and its 
natural resources" ... . (Citing Carl v. 
Udall (footnote omitted)) Nor is conser-_ 
vation the only reason for discretionary 
control. The President acting through the 
Interior Department must determine the agri- 
cultural suitability of the land and whether 
or not an allotment will be in the best 
interest of the Indian. 105/ 


104/ Id, at 15. 


105/ la. at 15-16. 
105/ ia etn 


The court summed up its decision by stating: 


The right to allotment persists and is not 
"Sterilized" but now provides for an admin- 
istrative judgment about suitability prior 
to rather than after settlement. 106/ 


The language of section 7 makes it clear that before one can 
make: a homestead or desert land entry on any of the lands 
covered by that section the Secretary must classify the land 
as suitable for such purpose. The Linn Land Company and 
Finch decisions make it equally clear that classification by 
the Secretary is also a prerequisite to obtaining land for an 
Indian allotment or to satisfy lieu selection or scrip 
rights. 107/ All of the cases show that the Secretary has 
broad discretion in classifying lam and if he classified it 
as more suitable for a use other than that for which it is 
sought, his classification will not be disturbed by the courts 
unless it can be shown that he acted arbitrarily or cap- 
riciously. 


ec. The Authority of the Secretary to Select the 
Method for Disposal. 


While there is question that the Secretary has broad 
authority to classify lands: according to use and on that 
basis: reject applications for homesteads, desert land entries, 
etc., there has: been some- question: of his authority to deter- 
mine the method of disposal to be used: if he decides that the 
land should be disposed of.. In Richardson v. Udall 108/ the 
court held that if a homestead. application is filed the 
Secretary must classify the land pursuant to section 7 and he 
is limited to the categories set forth in that act in making 


106/ Id. at 16: The question of the Secretary's authority 

to preclude settlement by Indians until the land sought is 
classified as suitable for allotment is presently being 
litigated in Amos A, Hopkins (Dukes) et al. v. United States, 
No. 21456, United States. Court of Appeals (9th Cir.). 

107/ In 1964 Congress passed an act (Act of August 31, 1964, 
Pub. Ds- No. 88-55, 78 Stat. 751) declaring that all outstanding 
lieu selection and scrip rights not satisfied by January 1, 1970 
and all soldiers! additional homestead claims not satisfied by 
January. 1, 1975, will become null and void, The act directed 
the Secretary to classify prior to January 1, 1967, "public lands 
in sufficient quantity so as to provide each holder of such a 
claim with a reasonable choice of public lands against which to 
satisfy his claim." Neither the Linn nor the Finch case mention 
this 1964 statute... A good discussion of the legislative history 
of the act, the Secretary's: application of it and his attempts 
to have it amended is given in the case of Zella Hamlin, 74 I.D. 
400: (1967). The regulations adopted pursuant to the act are 
found in 43 C.F.R. sec, 2221.07 (1968). 


108/ 253 F. Supp. 72 (D. Idaho 1966). 
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his classification. 


The facts in the Richardson case are that the plaintiff 
filed his homestead application in 1961. The land was 
examined by the local land office and the report stated that 
the land was suitable for agricultural use and that there was 
sufficient water available for such purpose, However, the 
land office classified the land as more valuable for disposal 
by public sale than by disposal under the Desert Land Act or ; 
the Homestead Act and therefore rejected the application. In 
his decision the acting manager of the land office referred : 
to the fact that there had been previous entries and applica- 
tions involving the same land but none of them had ever 
resulted in successful development. He stated that these 
previous applications and entries had resulted in a great deal 
of record keeping. He further stated that: 


"Under the present Public Land Conservation 
policy the government must receive a full 
return for its property in terms of money or 
other values." 109/ 


He was apparently referring to the policy announced by Secretary 
Udall in February, 1961. 110/ 


The administrative decision was appealed to the court on 
the issue of whether the Seeretary is limited in classifying 
lands under section 7 to the categories set forth in that 
statute or whether he may consider other statutory provisions 
for disposing of land. The court said as far as it could 
determine the precise issue had never been ruled upon before 
by the courts. The court reviewed the legislative history of 
the Taylor Grazing Act and noted that at the time section 7 was 
under consideration by Congress the Department of the Interior 
stated that the homestead laws were to remain in effect. From 
this the court concluded that it was the intent of Congress in 
enacting the law that the right to homestead should continue 
wherever the land in question was found to be more valuable for 


agricultural purposes. 


The court distinguished between classifications made by 
the Secretary on his own initiative and those he is required 
to make upon the filing of an application for entry. With 
regard to the former, the court said the Secretary may or may 
not choose to examine and classify the lands and that if he 
chooses to act he has at his disposal a variety of statutory 


a 


109/ Id. at 75. 
110/ See discussion of this policy statement on pp. 233-36. 


methods in dealing with the land, In such cases he may 
classify the land under one of the categories set forth in 
section 7, he may sell it at public auction under 43 U.S.C. 
section 1171 or deal with it in other ways. But when an 
application for entry is filed the court said the Secretary's 
discretion is partially removed, 


He still retains discretion to classify the 
land in question according to the categories 
set forth in the statute, when an application 
is filed, but he must act. When he acts and 
arrives at a classification, it must be : 
supported by substantial evidence, 


This language further limits the discretion of 
the Secretary to the classification categories 
themselves, The court does not dispute the 
authority of the Secretary to sell the subject 
tract under the provisions of 43 U.S.C.A. 

sec, 1171, "The Isolated Tracts Act," had no 


application been filed, However, "more 
valuable or suitable for any other use than 


the use provided"-the only possible catego : 
under which such action could be taken, cannot 
be construed to mean by sale at public auction. 
e draftsmen o 8 language not use 
the term "sale", Such "use" must be read to 
mean for any other purpose for which the 
government might have need of it. That is, the 
language clearly contemplates retention by the 
government, 

The Congressional policy of allowing 
homestead entries on Taylor Grazing Land where 
Such land is more valuable for agricultural 
purposes remains unchanged today. MThere has 
been no Congressional deviation in such policy 
which would now require the government to 
receive full market value on public lands which 
are to be disposed of, 111/ 


Prior to the Richardson decision the Department of the 
Interior had assumed the Sécretary had the authority under 
section 7 to select any of the available means of disposal, 
Typical of its decisions on this subject was the case of John 
James King. 112/ Mr. King filed a petition-application seeking 


111/ 253 F. Supp. at 79 (emphasis added). 
112/ A-28592 (Interior Dec,, February 21, 1961). 
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to have some land which had previously been classified for a 
homestead again classified for that purpose. Lands adjoining 
those sought by Mr. King had also been classified for 

homesteads some three and one-half years prior to the time 

he filed his application. Nevertheless, the land was classified 
as more suitable for small tract suburban use and his applica- 
tion was rejected. 113/ 


The Richardson case, which overruled the Department's 
position, was decided in April, 1966, some 18 months after 
the enactment of the Classification and Multiple Use and 
Public Land Sale Acts of September 19, 1964, Yet no reference 
to those acts is contained in the decision. The court 
limited its discussion to the classification authority given 
to the Secretary under section 7 of the Taylor Grazing Act and 
ignored the 1964 Classification Act and the regulations 
promulgated thereunder which clearly gave the Secretary 
discretion to classify lands for disposal by public sale, 
Section 4 of that act 114/ provides that publication of a pro- 
posed classification specifies that.the land shall remain 
open "for one or more of such forms of disposal under the 
public land laws", The section goes on to state, ‘lands 
classified for sale or other disposal shall be offered for 
sale or such other disposal". The court also made no mention 
of the 1964 Sale Act which directs the Secretary to dispose 
of public lands that have been classified for disposal and 
requires that such lands be disposed of either to qualified 
governmental agencies at the appraised fair market value or 
to qualified individuals through competitive bidding at not 
less than the appraised fair market value. 115 It is 
impossible to reconcile the Richardson decision with the 1964 
acts. io 


Taking the Department of Interior decisions, the 1964 acts 
and the Richardson case together, it appears that the 
Secretary has always felt that under section 7 of the Taylor | 
Grazing Act he could specify the method of disposal to be used, 
but that this assumption on his part at least prior to 1964, may 
have been erroneous according to the Richardson case, However, 


eS) For other cases.in which the Secretary classified land 

or disposal by sale rather than by homestead or desert land 
entry see: Orman McClellan Rainwater, A-28108 (Interior Dec., 
April 19, 1960); Lewis Lafon Gourley, A-28497 (Interior Dec., 
November 6, 1961); and Tim Jim Griffith, A-28124 (Interior 
Dec., January 15, 1960). The Griffith decision stated that. 
the rejection of the applicant's homestead petition was without 
prejudice to his right to bid at the sale, 3 


114/ 43°U.S5C.:sec. 1414 (1964). ae 
115/ 43 U.S.C. sec. 1421 (1964). 
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the 1964 acts leave no doubt that today the Secretary does 
have such authority. 


2 Interpretation of the Secretary's Discretionary Authority 
i eee Bee ee 


a. Court decisions 


Section 7 of the Taylor Grazing Act expressly provides 
that the Secretary is authorized "in his discretion to 
examine and classify lands. 


The courts: have long held that the discretionary author- 
ity given to the Executive Department to make land classifi- 
cations will not be interfered with as long as it is not 
exercised fraudulently, arbitrarily or capriciously. If the 
discretion is properly exercised the decisions of the 
Executive Department are considered conclusive and not subject 
to review by the courts. This principle was set forth by the 
Supreme Court in a decision prior to the turn of the century 


in the following manner: 


oe It has undoubtedly been affirmed over and 
over again that jn the administration of the 
public land system of the United States 
questions of facet are for the consideration 
and judgment.of the Land Department, and that 
its judgment thereon is final. Whether, for 
instance, a certain tract is Swamp land or not, 
Saline lane or not, mineral land or not, 
presents a question of fact not resting on 
record, dependent on oral testimony; and it 
cannot be doubted that the decision of the 
Land Departmént, one way or the other, in 
reference to these questions is conclusive 
and not open to relitigation in the courts, 
except in those cases of fraud, etc. which 
permit any determination to be reexamined. 116/ 


This general rule was restated more recently in Bedke v. 


uinn 117/ involving a decision of an officer of the Bureau 
= Tan anagement which affected a grazing right under the 
Taylor Grazing Act. In the Bedke case the court said: 


The Court cannot exercise the agency discretion, 
put it can inquire into whether that discretion 
has been properly exercised, 118/ 


116/ Burfenning v. Chicago, St. Paul, Minneapolis & Omaha Ry., 
Tos U.S. 321, 323 (1896). 


117/154 F. Supp. 370 (D. Idaho 1957). 
A38/ 3a. Bt 371. 
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The court held that the officer's action in reducing a 
grazing right was a discretionary act and as long as it 
was not exercised arbitrarily or capriciously or in excess 
of statutory authority it would be upheld, 119/ 


The extent of the Secretary of the Interior's discre- 
tionary authority in determining whether to retain or dispose 
of land was reemphasized in two fairly recent 9th circuit 
decisions; Ferry v. Udall 120/ and Lewis v. Udall. 121/ In 
both cases the Secretary through his appropriate delegate 
originally decided to dispose of certain tracts of land 
under appropriate statutes providing for sales. In the 
Ferry case the plaintiff was the high bidder at the 
proposed sale and in the Lewis case the plaintiff was a 
contiguous land owner who offered to match the high bid 
under the Act of July 30, 1947. 122/ Before completing 
the sales the Secretary changed his mind and rejected 
the offers in both cases, Thereupon the plaintiffs 
sued contending that the Secretary had no right to reject 
the offers. In both cases the court held that the 
decision to sell or not to sell was entirely within the 
Secretary's discretion and his decision to reject the offers 
and call off the sale was not an abuse of discretion, The 
court said that the plaintiffs in both cases had no iegal 
standing to compel the sales and had acquired no rights in 
the land against the United States. In the Lewis case the 
Court said: 


After classification-of the land under 43 
U.S.C. sec. 315f appellants clearly had a 
"preference right", but that right was one 

= against other applicants for the land, not 
against the United States. 123/ 


b. Administrative Decisions 


As might be expected, "the Department (of the Interior) 
has consistently held that classification 1s a discretionary 
matter". 124/ But the Department has recognized that this 
power of the Secretary is not without limits. 


at The courts' lack of jurisdiction to review the Secretary's 

scretionary classification under section 7 of the Taylor 
Grazing Act in the absence of fraud, arbitrariness, etc. was 
also recently affirmed in Linn Land Co. v. Udall, 255 F. Supp. 
382, 386 (D. Oregon 1966). 


120/ 336 F.2d 706 (9th Cir. 1964). 

121/ 374 F.2d 180 (9th Cir. 1967). 

122/ Ch, 383, 61 Stat. 630 (codified at 43 U.S.C. sec.1171 (1964)), 
123/ 374 F.2d at 182. 

124/ J.C, Aldrich, 59 1.D, 176, 187 (1946). 


The discretion which section 7 confers on 
him to examine and classify lands and to 
restore or to refuse to restore them to 
public. disposition is no absolute discret- 
jon to be exercised arbitrarily or will- 
fully. It is instead a sound, impartial 
discretion guided and controlled not only 
by a due regard for the facts in a parti- 
cular case, among them those bearing on the 
public interest, but by a punctilious 
respect for the established principles or 
law applicable thereto, 125/ 


The Department has held the discretionary authority to 
classify lands delegated to the Secretary permits him to 
consider all possible uses for land and not only those uses 
for which it is being sought by a petitioner - applicant. 
This position was expressed in a decision as follows: 


The authority of the Secretary. of the 
Interior under section 7 of the Taylor 
Grazing Act to classify land is not 
limited to a mere determination as to 

whether a tract of land applied for under 
a certain act meets the requirements of 
that act. Other factors bearing upon the 
most appropriate use of the land can be 
considered. 126/ 


The disGret fon of the Secretary to consider all potential 
uses of the land was throughly discussed in the case of 
Calvin B. Neeley, 127/ which also involved the relationship 
of the class cation powers under section 7 of the Taylor 
Grazing Act with the authority to withdraw public lands from 
entry. In the Neeley case the Secretary rejected a desert 
land application and classified the land for retention for an 
experimental range research program. In his appeal Neeley 
contended that "in classifying the lands for retention the 
Bureau circumvented procedures established by this Department 
for withdrawing lands to be retained DY, the Government for 
purposes authorized by statute... 


He (appellant) would, apparently, limit the 
authority to classify under section 7 of 

the Taylor Grazing Act to criteria determin- 
ing whether the lands are more suitable for 


12 Allison and Johnson by Ted E, Collins Rehearing, 58 
. 227, 240 (1943). 


1967 Vladimir P, Havlik, Joseph V, Havlik, 61 I.D. 294, 297 (1954). 


127/ A-30235 (Interior Dec., October 12, 1964). 


128/ Id. at 2. 
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128/ The Secretary said: 


grazing purposes or for ,purposes under which 
the land can be opened "for entry, selection, 
or location for eae in accordance with the 
classification made" 


To “hold, as appellant desires, would 
preclude the Secretary of the Interior from 
exercising any discretion under the Taylor 
Grazing Act to retain lands in Federal owner- 
ship where it is believed to be in the public 
interest to do so, and would permit discretion 
to be exercised only as between conflicting 
applications under various public land laws, 
or where it is clear that the lands are more 
valuable for grazing than for the purpose 
sought, regardless of their value for other 
related or unrelated Federal purposes. The 
appellant's insistence that the lands involved 
here must be withdrawn under formal and estab- 
lished procedures where protests may be made 
and hearings held, if warranted, would negate 
the purposes and effect of Executive Order 
No. 6910 and the Taylor Grazing Act. ... 

This Department has never interpreted or 
applied the act in the limiting way which 
appellant would have. Thus, for example, lands 
have been classified for retention in Federal 
ownership rather than for desert land or home- 
stead entry where they are valuable for fishing 
and other recreational uses (Robert Dale Scarrow, 
A-27023 (January 11, 1955)); where the land is 
needed for wildlife use in connection with a 
cooperative wildlife development. plan between 
the Federal and a State government (Earl L. 
Wakefield, A-27049 (January 12, 1955)); and 
where allowance of an entry would disrupt an 
existing grazing district reseeding project 
pe ages J Bostrom, Fred H. Winters, A-27618 
August 27, 195 a keg 
This broad discretionary power to classify has been 
interpreted by the Department of the Interior and its Solicit- 
or to include the authority to refuse to classify. The Solic- 
itor has stated "(t)he power to classify in one's discretion 
implies the power to refuse to classify". 130/ 


129/ Id. at 2-3 This interpretation by the Secretary of his 
discretionary authority to classify lands and its relationship 
to the withdrawal procedures is discussed more thoroughly in 


the Study of Withdrawals and Reservations of Public Lands, at 
211-228 and 466-468. 


130/ Solicitor's Opinion, M-36178, 61 I.D. 270, 277 (1954). 
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In Andrew W, Kern, 131/ a desert land entry application was 
e grounds that consideration of further agri- 


development should be postponed for four years 
until ‘the Humboldt project produces definite information 

on the volume of underground water 4n the Humboldt River 
Basin. The decision to reject the application was in effect 


a refusal to classify. 


The Department's decisions have also stated: 


The determination as to under which of 
the public land laws a portion of the public 
domain should be disposed is entirely within 
the discretion ‘of the Secretary. 132 


But the correctness of that position was questioned by 
the court in Richardson v. Udall. 133/ Despite this one 
court case, it 1s obvious that the Secretary has vast dis=- 
cretion in making classifications and as long as his de- 
cisions are not capricious, they will be upheld. 


3, The A lication of the Classification Criteria to 
Specific Situations 


The Department of the Interior has had to apply the 
criteria established for classification to a wide variety of 
situations. An examination of its decisions shows how these 
criteria have peen applied in the most frequently reoccurring 
kinds of cases. These decisions very often constitute the law 
on classification as far as an sndtvidual petitioner-applicant 
is concerned. If he does not like a classification made by 
the Secretary, his only recourse 48 to convince a cou 
the Secretary has abused his @iscretion or get Congress to 
change the legislation. Neither course of action is easy. 


a. Economic Fesibility 


The regulations provide that land may be classified for 
homestead entry if 4t is chiefly valuable for agricultural 


purposes and the anticipated return from agricultural use will 


support a man and his family. 134/ They also provide that 
lands may be classified as suitable for desert land entry if 


they are “chiefly valuable for agricultural purposes” and 
may be classified as suitable for Indian allotment if they 


_ Ee 

131/ A-28929 (Interior Dec., September 25, 1962). 
132/ John James King, A-28592, 
See also William John Mauro, A-27318 
(Interior 1956); and Darwin M. Cecil, 
Joseph Casaletto., A-27047 (Interior Dec., January 14, 1955). 


133/ 253 F. Supp. 72 (D. Idaho 1966) as discussed, Supra. 


134/ 43 C.F.R. Bec. 2410,1-3(a)(4) (1968). 
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at 2 (Interior Dec., February 21, 


are "valuable for a 
gricultural " 
t purposes . l 5/ 
es trent sorte le SAR EL must be ire, Pern eae 
cation f 
subject of a number of haeeekaese pace pee hel Jeli oo 


Where it is obvious that i 
aoe t is economicall 
nearer eh SAS for agricultural use hae aes 
pe ee fi or instance, in Edwin _H. Richardson, 136/ z 
oe ae e land being sought for a homestead entr <4 
at it would cost over $3,600 to produce a Beoe 


which would ret 
Secretary aber only $2,300 and in his decision the 


With such a snowing of the econo 
infeasibility of agricultural ae 
ment of the land it is apparent that 
the purpose of the homestead laws can- 
not be satisfied here. At least there 
should be the possibility that antici- 
pated monetary returns can meet the in- 
come needs of a farm family. 137/ 


While the Richardson decision st 
tates that 
Boor tues of meeting the needs of a bee bgnt Baa 
ee eh ated that complete economic self -sufficienc 
repeat rement to obtain a classification for agric “4 
. n Thomas Owen Westbrook 138/ it was uid ean 


(T)here is no requirement 

in the h - 
stead law that an entry must be envirely 
self-sufficient, although the economic 
sufficiency of a tract is an important 
element to consider in determining 
whether land should be classified as 
suitable for homestead entry. 139/ 


Some of the decisions i 
ndicate that in consider 
che potenbeen wee the ayaa is influenced rae by 
ry return from agricultura | 
by the economic value of other possible uses = av 


135/ 43 C.F.R. secs. 2410.1-3(d)(5)-(6) (1968). 
136/ A-30639 (Interior Dec., August 31, 1967). 
137/ Id. at 7. 

138/ 60 I1.D. 296 (1949). 


Z Id. at 298. See also Pete S 
—* - wee oe e . Ston e 
terior Dec,, September 18, 1961). neha, viceatee 


This was evidenced in the Richardson case where the Secretary 
pointed out that the land involved was valued at $120,000 for 
Bubdivision purposes, 140/ Another case in which consideration 
was given to the economic value of uses other than agriculture 
is Chester Lamar Bundy, 141/ where the value of land for crops 
was Weighed against 1ts Value for grazing. In this interest- 
ing decision it was determined that although the economic 
feasibility of farming was very questionable, farming was 
probably the highest and best use of the land. In reaching 

a decision the officer said: 


A decision either way in this case 
would have substantial support in the 
record, There can be no doubt but that 
the land has very limited use capabilities 
and that, at best, it could be made to 
produce a bare livelihood through culti- 
vation, At the same time, it is difficult 
to see how it would produce less under 
cultivation than the limited forage values 
it now offers, On the basis of such com- 
parison alone, the land may be properly 
classified as more valuable and suitable 
for cultivation than for grazing. Since 
allowance of the application would not 
affect, adversely, the public interest, it 
is concluded that the application should 
be allowed even though the applicant would 
thus be permitted to engage in what might 
prove to be an uneconomic operation, 142/ 


In dertemining economic feasibility consideration has 
been given not only to the immediate returns that may be 
realized from the land but also to the long term effects, 

In Max J, Curtis, 14 a homestead entry was rejected on the 

basis that even though crops could be raised for a few years, 
eventually the accumulation of salts would render cultivation 
impossible. 


The matter of the value of a parcel being sought relative 
to that of other parcels has been considered in classifying 
the land, 144/ This question of relative economics usually 
has come up in classifying lands in water short areas and is 
discussed more throughly in the next section, It 1s suffi- 
cient here to state that the Secretary has continually con- 
sidered economic feasibility in classifying lands. 


TiO A-30039 at 6. 
141/ A-26802 (Interior Dec., March 3, 1954). 
142/ Id. at 2, 

143/ A-28472 (Interior Dec., July 17, 1961), 


144/ Otis 0, Briant, A-28757 (Interior Dec., March 15, 1962); 
See ted Clark, Laura M, Clark, A-28615 (Interior Dec., July 
» 1961). 
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b. The Availability of Water 


The regulations provide that in considering classifi- 
cation of land for agricultural use such a classification 
should be rejected if it 1s determined that irrigation of the 
land would endanger the water supply for existing users or 
cause a dissipation of the water reserves, The regulations 
also say that the land may be classified for such entry only 
if the rainfall is adequate or under state law there is avail- 
able sufficient water for irrigation to permit agricultural 
development, 145/ The Department has repeatedly held that 
desert land entries dependent upon percolating water for 
irrigation will be allowed :only when in the exercise of the 
discretion vested in the Secretary it is determined that 
there is a sufficient supply of percolating water to enable 
the reclamation of the entries, taking into consideration 
the rights and needs of other lands for such percolating 
water, 146/ 


The Department has not only refused to classify lands 
for agricultural use when irrigating it might affect other 
people's water supply, but it has also refused such classifi- 
cation if it is determined that the water supply could be put 
to better use on some other land. ‘In Lonnie D, Clark, Laura 
M, Clark, 147/ it was stated: 7 


Neither the land office nor the Director 
indicated any conclusion that the land 
applied for is unsuitable for cultivation 
or that water cannot be made available to 
it. Both suitability of the soil and 
availability of water might be admitted 
without in any way altering the decision 
that the land should not be approved for 
desert land entry for the reason which 
both the land office and the Director 
stated: that the limited water supply... 
would be better used on other land pos- 
sessing more favorable soils and topo- 
graphy. 148/ 


In a similar decision, the case of Otis 0, Briant, 149/ 


145/ 43. C.F.R. secs. 2410,1-3(a)(4)-(5)-(6) (1968). 


146/ Ruby E. Huffman, 64 1.D. 57 (1957); Ruby D, Moore, 64 

D, 137, 139 (1957); Frances &, Auen, A-28440 (Interior Dec., 
April 7, 1961); Reno H,. Lewis, A-28457 (Interior Dec., 
February 20, 1961). 


147/ A-28615 (Interior Dec,, July 20, 1961). 


148/ Id. atl. 
149/ Otis 0. Briant, A-28757 (Interior Dec,, March 15, 1962). 
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consideration was also given to priorities for the use of 
water in rejecting a requested classification for a desert 
land entry. The facts in the Briant case were that there 

were some 70,000 acres of land in the valley involved and 

200 applications for entry. The water supply was sufficient 
only to permit development of 7,200 acres, The land at the 
southern end of the valley had a water table of 20 feet and 
at the northern end the water table was 300 feet below the 
surface, There was no question that the land sought by 

Mr, Briant was suitable for agriculture and that there was 
water available for it. Nevertheless, the land he sought was 
not classified for a desert land entry. The decision stated 
that classifications for desert land entries should not only 
be restricted to lands having favorable soils and a.supply 

of water but they should be limited to those areas where the 
water table is highest so that the cost of pumping irrigation 
water from wells can be minimized, This position that classi- 
fication for desert land entry should be limited to the acreage 
of the best soils that can be successfully irrigated has been 
restated in other cases. 150/ 


In classifying lands for entry consideration has been 
given not only to the effect on underground waters, but also 
to surface supplies. In Hugh S. Ritter, Thomas M. Bunn, 151/ 
the Secretary rejected requests to classify land in the 
Imperial Valley of California for desert land entries. 
Development of the land involved would required Colorado River 
water, In his decision the Secretary eited Arizona v. 
California 152/ and said that California is now using over 
Ey, LOO; acre-feet annually from the river which is substan- 
tially in excess of the 4,400,000 acre-feet allowed by the 
Supreme Court. He concluded that it would be contrary to 
the public interest to increase the pressure on the inadequate 
Supply available to California from the river by classifying 
the lands involved and other similar lands as available for 
entry under the desert land law. 


The regulations state that "(n)othing in these regulations 
4s meant to affect applicable State laws governing the appro- 
priation and use of water, .. . 37 Prospective applicants 
have filed petitions for classification and asserted that 
their petitions should be granted on the basis that they have 
obtained water rights or water right permits from their 


150/ Roger D, Johnson, A-28734 (Interior Dec., May 17, 1962); 
Joseph Ortiz Fernandez, A-28772 (Interior Dec., July 12, 1962). 


151/ 72 I.D. 121 (1965). 
152/ 373 U.S. 546 (1963). 
153/ 43 C.F.R. sec. 2410.0-2 (1968). 
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respective state authorites. A typical case of this type is 
that of Venice Fairchild, 154/ in which the applicants held a 
valid permit from the State of Idaho to appropriate under- 
ground water for irrigation. They contended that their permit 
had a priority over others issued for the same area in 
connection with which desert land entries had been allowed. 
They further contended that rather than depriving them of 

the priority which their permit entitled them to, their desert 
land applications should be granted and the matter of priority 
adjudicated according to the laws of the State of Idaho. They 
maintained that the Bureau of Land Management was attempting 
to adjudicate water rights, a matter to be left to the state. 
Their appeal was denied. The decision stated: 


Assuming that appellants, by reason 
of permits from the State, have prior 
rights to the use of water for agricult- 
ure which cannot be impaired by a decision 
of the Bureau of Land Management, it does 
not follow that these rights attach to the 
Federal public domain and make mandatory 
allowance of the desert land entries. 

Section 7 of the Taylor Grazing Act, 
as amended, .. . authorizes the Secretary 
of the Interior, in his discretion, to 
examine and classify lands which are more 
valuable or suitable for the production of 
agricultural crops than for grazing pur- 
poses, The authority thus vested in him, 
or his delegate, is one to be exercised 
wholly in his discretion, 155/ 


The authority of the Secretary to classify lands unsuit- 
able for entry because of an insufficient water supply 
regardless of state water rights was also discussed Ruby E. 
Huffman, 156/ which involved the right to use percolating 
water under California law. The decision thoroughly consider- 
ed the California law and finally concluded that while the 
question was not free from doubt, the applicants did appear 
to have appropriative rights under state law. The decision 
went on to say, however: 


154/ A-29802 (Interior Dec., October 5, 1964). 


155/ sid, atc. 
156/ 64 I.D. 57 (1957). 


This does not mean, of course, that appli- 
cations cannot be rejected in the exercise 

of the Secretary's authority under section 

7 of the Taylor Grazing Act, as amended... 
to classify land as suitable or not suitable 
for desert land entry if he determines that 
there is an insufficient supply of percolat- 
ing water to enable the reclamation of the 
entries, taking into consideration the rights 
and needs of other lands for such percolating 
water, 1 


Requests for classification for desert land entries 
have also been rejected where applicants have sought to trans- 
fer existing water rights to the land sought to be entered. 
In Newell A. Bastian, 158/ it was stated: 


Transfer to the lands applied for of 
any of the rights to available water would 
be detrimental to the lands to which the 


j2l/ Id. at 69-70. For a very recent case on this same sub- 
ect see Edna Almeta Walker, A-30907 (Interior Dec., July 25, 
1968). Mrs. Walker obtained a water permit from the New Mexico 
State Engineer and asserted that he was the only person 
"qualified and authorized to make a determination as to the 
use of the water" and therefore the lands she sought should 

be classified for desert land entry. In his decision reject- 
ing Mrs. Walker's application the Assistant Secretary said at 
page 4: "Although the State Engineer is the person under State 
law who must approve an application to appropriate underground 
waters, he is not the person charged with the responsibility 
of determining whether a desert land entry should be allowed 
upon Federally owned land. The responsibility of classifying 
such land for entry rests solely upon the Secretary of 
Interior and his delegates. The fact that appellant may be 
entitled under State law to a permit to appropriate water in 
this basin because of the priority of his application to the 
State Engineer's Office does not establish that it is in the 
public interest, as determined by Federal classification 
standards, for the desert land entry to be allowed.” 


158/ A-30526 (Interior Dec., June 7, 1966). 
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water 1s already allocated, and the lands 
applied for would not be any more pro- 

ductive if irrigated than would the lands 
from which the water would be transferred, 


Classification for desert land entries have been reje 
where the application has failed to show a water epic 
cient to irrigate all the irrigable acreage of the proposed 
entry. 160/ However, if the applicant can show a water supply 
sufficient for only a portion of the proposed entry, he may 
Ae spate cataon be reduced in size and thereby be 

adequate water to @ 
te paneei Gea to permit classification of the 


While the Department of the Interior has been patient i 
permitting applicants to try to show a sufficient Heres Sele 
there is a limit to how long it will wait before rejecting 
an application. In the case of James Patrick Quinn, 162/ the 
application was rejected because the applicant had been 
drilling for water for five years to a depth of over 500 
feet without being able to develop a water supply. The 


Department held that such facts warranted the conclusion that 
there was an insufficient Supply. 


In a rather unique decision, the Department indicated 
that the adequacy of a water Supply will be determined on the 
basis of crops typically grown in the area and not on the 
basis of the need of an unusual type of crop. In Franklin D, 
Plant, 163/ the applicant sought a homestead classification. 


159/ Id. at 1. See also Ewing T. Skinner, A-30468 (Interior 
ec., April 5, 1906) where the applicants sought mereka 
water rights from land having better soil to land of poorer 
quality. It might be asked whether this same reasoning would 
apply to surplus crops and homestead applications, In other 
words, would a homestead application be denied where the 
applicants sougnt to transfer a crop allotment to the proposed 
entry? Based on Paul Edward Mulvaney, A-28828 (Interior Dec., 
October 11, 1962) and Edna Almeta Walker, A-30907, at ln. l 
(Interior Dec., July 25, 1968) to answer very likely is yes, 


as ane Douglas Garner, A-28302 (Interior Dec., January 
’ ° 


16%) Harold Danekas, A-28622 (Interior Dec., December 5, 


162/ A-28634 (Interior Dec., April 11, 1962), 
163/ A-29606 (Interior Dec., August 26, 1963). 
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He said he wanted to grow prickly pear cacti for making cactus 
candy. In rejecting his application, the Department stated: 


"(wW)hile the appellants may be willing, 
even eager, to engage in the production 
of an atypical crop with a lower water 
requirement than the crops typical for 
the area, this does not warrant classifi- 
cation of the land as suitable for the 
production of cultivated crops as contem- 
plated by the homestead law.” 164/ 


Apparently in classifying lands, no incentive is given for 
ingenuity. 


ec. Soil Quality. 


Classification for agricultural purposes has often been 
refused because of poor soil. The decisions do not indicate 
that independent objective standards are necessarily applied 
in determining soil quality. For instance, the soil classi- 
fications developed by the soil conservation and agricultural 
extension services apparently have not been adopted by the 
Department of the Interior. Rather, the decisions discussing 
soil quality generally are concerned about the economic feasi- 
bility of producing a crop. As: an example, classification for 
agricultural use was rejected where the soil was found to be 
too shallow for ordinary cultivation and the land so rough that 
it had extremely marginal value even for orchard purposes. 165/ 
_In another case the fact that 12 of the 120 acres sought for 
entry could be: cultivated did not establish that the entire 
parcel should be opened when the remaining land had rough 
and broken topography and poor soil.166/ However, in Aldrich 
E, Bowler, 167/ a classification for desert entry was granted, 
contingent upon the showing of water, even though the soil was 
rocky, where there was evidence that there was sufficient irri- 
gable land with good oil to meet the requirements of the 
Desert Land Act. F 


In other cases, an applicaction for a homestead was re- 
jected where the physical aspects of the land indicated the 


improbability of successful cultivation ani there was danger 
of erosion to surrounding land. 168/ Also, a desert land 


164/ Id. at 2 5 
165/ Leon G. Beck, A-28591 (Interior Dec., February 135...1961;)% 


166/ J.J. Williams, Russel W. Button, A-29364 (Interior Dec., 
December 10, 1962). 


167/  A-28155 (Interior Dec., February 18, 1960). 
168/ M. Faye: Palmer, A-28847 (Interior Dec., June 29, 1962). 
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entry classification was rejected where the evidence showed 

the land had a very high salinity content and very low 
permeability, making it difficult if not impossible to make 
the land productive even with successive applications of 
water for leaching 169/ 


dad. The Effect of Urbanization on Classification 
Decisions 


As stated earlier, the Bureau of Land Management Manual 
places strong emphasis on the effect of classifications and } 
disposal on growing communities. The manual requires local 
governments to have master plans and zoning regulations before 
disposal will be approved in areas within the influence of 
growing communities. 170/ It also stresses the desirability 
of cooperation with local officials in making classifications. 
This position of the Department of the Interior regarding 
cooperation with local governments was stated in a recent 
decision as follows: 


It has long been the stated policy of 
this Department, even prior to the filing 

of these small tract applications in 1956, 
that. in classifying public lands for small 
tract purposes, Bureau of Land Mangement 
officials would cooperate with local govern- 
mental officials to assure that proper 
development of an area will be effectuated 
by the disposal or lease of the public lands 
under the Small Tract Act. 171/ 


Requests for classifications for homestead entries have 
frequently been denied on the grounds that the land is more 
suitable for disposition under the Small Tract Act. 172/ 
Homestead entries have also been held to be properly 
rejected where: the land is found to be potentially valuable 
for residential, commercial or other urban or community use, 
yet only marginally suitable for agriculture. 173/ 


169/ Leonard E. Noren, Harry C. Perry, A=-27583 (Interior 
Dec., September 13, 1960). 


170/ See pp. 245-47, supra. 


eyGl J. Wayne Gattshall, A-30520 at 2, (Interior Dec., 
anuary 17, 1967). 


172/ 43 U.S.C.secs. 682a et seq. (1964), Lewis Lafon Gourley, 
-~28497 (Interior Dec., November 6, 1961); Orman McClellan- 
Rainwater, A-28108 (Interior Dec., April 19, 1960). 


173/ Cold Spring, Ranches, Inc., Nev. 058992 (B.L.M. Dec., 
December 20, 1966) aped Glodean Johnson, Nev. 058721 (B.L.M. 
Dec., December 2, 1964). 
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The change in the urban character of an area has had 
its effect on classification. As a community grows, the 
lands surrounding it become more valuable and their highest 
and best use may change from agriculture to something else. 
Such changes in areas have resulted in rejections of home- 
stead classifications even though adjacent lands had pre- 
viously been classified as suitable for homesteads. Changes 
in an area have also brought about reclassification of land 
that had been previously classified for homestead entries. 
Naturally, such changes in classification have not pleased 
prospective entrymen, In John James King, 4 the applicant 
sought a homestead entry on land near Carson City, Nevada, 
that had formally been classified for homesteads. Also, 
homestead entries had been allowed on adjoining land about 
3 1/2 years before Mr, King filed his application, Nevertheless, 
the application was rejected because it was found that the land 
was more suitable for small tract suburban occupancy than for 
agricultural use, and was therefore properly reclassified,.1 
It seems certain that in the future, changes in the character 
of an area from rural to urban or suburban will continue to 
produce more classifications for disposal by some means other 
than by homestead or desert land entries. 


e. Classification of Timber Lands 


Another frequent reason for denying classification re- 
quests is the land's timber value. Homestead classifications 
have generally been denied where land has been found to be 
more valuable for timber production than for agriculture, 176/ 
It is not always necessary that there be standing timber on 
the land in order for the homestead classification to be 
rejected, The determining factor is whether the land is more 
valuable for timber production than for agricultural use, not 
whether it is presently producing timber, In Thomas L, 
Browning, a homestead classification was rejected for land 
which was in the vicinity of timber land. It was held that 
all of the land comprised a forest management unit and that 
the land sought was more valuable for future timber production 
than for agriculture. 


f. Miscellaneous Criteria 


In addition to the criteria discussed above, a number of 
others have been applied in denying classification for agri- 
cultural use. For instance, the Department of the Interior 


174/ A-28592 (Interior Dec., February 21, 1961). 


175/_ For a similar case showing the effect of urban growth, 
see Edwin H, Richardson, A~30630 


176/ Warren H, Goss, Neil N. Sumner, A-28834 (Interior Dec., 
eptember 19, 1962), 


177/ A-28782 (Interior Dec., April 3, 1962), 


not eu 


(Interior Dec., August 31, 1967). 


Nee eee 


a a 


has refused to classify unsurveyed land for desert land en- 
tries. In Norman K, Baldwin, 178/ it was noted that under the 
Desert Land Act entries could not be made on unsurveyed lands. 
The Decision stated: 


(c)lassification should await the making of 
a survey. Thus, until a survey has been made 
so that the land can be identified and evalu- 
ated for purposes of disposition, there 18 no 
occasion to consider an application for classi- 


fication.179/ 


In a rather unique decision lands which were once in a 
military reservation were held to be properly classified as 
unsuitable for desert land entry because the United States 
Army had certified them as dangerous for subsurface use due 
to contamination by unexploded ordinance. 180/ 


In classifying lands for agricultural use consideration 
has been given to the effect it might have on those holding 
grazing rights on adjacent land. In John H. and Kathryn. 
Hunter, 181/ a classification for a desert land entry was 
allowed where it was found that it would not seriously 
interfere with the livestock operations of the protestants 
who had grazing rights. The decision emphasized that the 
maintenance of the grazing district was only an interim use 
pending the final disposal of the public lands. The decision 
stated with regard to a grazing right: 


It is merely a privilege that may be revoked 

by the Department for the purposes of disposing 

of the public land where the land is classified 

as more valuable for the growing of agricultural 
crops than for the production of forage plans.182/ 


In Francis Taylor, 183/ the Secretary granted a classification 
for a desert land entry but only after taking into account 
178/ A-28441 (Interior Dec., August 31, 1960). 


179/ Id. at 2. See also Won Wing, A-28420 (Interior Dec., 
eptember 19, 1960). 


180 pecrese R, Williams, A-28149 (Interior Dec,, January 
> 1960 


181/ Nevada 045409 (B.L.M. Dec., October 7, 1964), 
182/ Nevada 045409 at 3. 
183/ A-30282 (Interior Dec., October 1, 1964). 
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the effect on adjacent grazing permittees. He held that the 
applicant would be required as a condition to the allowance | 
of his entry to reimburse the grazing permittees for the fair | 
market value: of their reservoir or to construct a comparable 

reservoir at a suitable location, ? 


4 
it ‘The Application of Blanket Classifications to Large Areas 


The Department has not limited the use of its classifi- 
cation authority only to classifying specific parcels or - 
traets of land. The statutes and regulations permit the 
Secretary to make classifications on his own initiative and 
blanket classifications have been applied to wide areas | 
using the same criteria applied in classifying single tracts, 
As an example, in 1959 two decisions were issued denying 
applications for desert land entries in Southern California.184/ : | | 


Following those decisions, the Department issued a Supple- 
mental decision in which it applied a blanket classification 

to approximately 1,889,280 acres. 185/ In this blanket decision, 
the Department stated: 


Until further notice any agricultural 
application (including without limitation | 
homestead and desert land applications) 

which may hereafter be received for any of : 

the above-described public lands will not : | 
be accepted for filing but: will be returned 

to the applicant, accompanied by a notice 

stating that the lands have been classified | | 
as unsuitable for further agricultural entry ) 

and that no right of appeal lies from the re- 

fusal to accept the application for filing, 186/ | | 


The decision also had the effect of rejecting all pending 
agricultural applications. No only did this decision apply i 
a blanket classification to a large tract of land, but it | 
purported to abolish any right of administrative appeal that 
a future petitioner-applicant might otherwise have. No cases 
have been found to indicate whether this attempt at eliminat- 
ing the right to appeal will be effective. 


184. Frances Elizabeth Cain, Los Angeles 0145092 (B.L.M. Dec., 
June 18, 1959); Nick P. Leko, Los Angeles 0151065 (B.L.M,. Dec., 
June 18, 1959). 
185/ Frances Elizabeth Cain, Nick P, Leko, Los Angeles 0145092, 

0151065 (B.L.M. Dec., March 11, 1960); see 25 Fed. Reg, 3532 (1960). 


186/ Frances Elizabeth Cain, Nick P, Leko, Los Angeles 0145092 J : 
0151065, at 2 (B.L.M, Dee., March 11, 1960). # apes 


Blanket classification, like all others, are subject 

to reclassification and should a petitioner-applicant present 
a strong case for a change in classification for any of the 
land involved in the blanket classification his case could: be 
considered on its merits. In other words, the language in 
the blanket classification regarding the refusal to accept 
further applications and denying the right of appeal has no 
finality as will be seen in this next section on reclassifi- 
cations. 


5. Reclassifications 


The effect of a classification is: not permanent. The 
opinion of the Department on this subject has been expressed 
by the Solicitor in the following words: 


'There is nothing binding about a classi- 
fication. While it may represent the con- 
Sidered judgment of the classifier based upon 
the best evidence available at the time of the 
classification, it is subject: to revocation 
at any time or to revision upon a showing of 
changed. conditions, additional facts, or other 
factors. indicating error in the classifica- 


tion.. 187/ 


Tne Department nas. repeatedly held that it has this 
right to reclassify at any time so long as no rights have 
been initiated in the land previously classified. The 
position taken by the Department is that until an appli- 
cation for entry has actually been allowed, the land may 
be reclassified if the facts indicate that such a change 
is warranted. 188/ 


In Keith J. Davis, 189/ tne applicant contended that a 
previous decision of tne Department concluding that the lands 
have agricultural soil was res judicata and that therefore 
his application for a desert land entry should be allowed. 
His application was denied on appeal. The decision stated 
that the matter was not res judicata because so long as no 


187/ Solicitor's Opnion, M-36178 (Supp.), 01 I.D. 277, 276 
(1954). It is interesting to note that this lenguegs was 
quoted in Frances Elizabeth Cain, Los Angeles 0145092 (B,L.M. 
Dec., June 18, 1959) which was one of the two decisions which 
lead to the blanket classification discussed above, 


K.J, Davis, A-29274 (Interior Dec.. October 15, 1942); 


188/ Lyle Kenneth Gross, A-29783 (Interior Dec., February 19, 
‘T964 ); 
John James King, A-28592 (Interior Dec., February 21, 1961). 


189/ A-29274 (Interior Dec., October 15, 1963). 


rights have been Initiated in tne land following the previous 
favorable classification, the classification could be revoked 
or modified upon tne snowing of cnanged conditions. Thus, it 
seems clear’ that there 1s no finality to a classification 
until an entry nas been allowed and some r'@nhts have accrued 
to an individual under the classification, 


6, Administrative Appeals of Classifications and the 
urden o roof, 


Closely related to the matter of reclassifying lands 
is the problem of changing classifications on appeal, The 
details on administrative procedure are being covered in 
another study, but it is important here to comment on a few 
rules governing appeals from classification decisions, The 
general rule established by the Department, which has been 
restated in a number of decisions, is: 


Where the classification is adverse to 
the applicant, the burden is upon the 
applicant, snould he appeal the classi- 
fication, to show in what respect the 
adverse classification is in error, .,..,. 
In the absence of an error which appears 
on the face of the record, the applicant 
must show by positive and substantial 
evidence tnat the land is suitable for 
agricultural use and tnat the adverse 
classification is erroneous. 190/ 


The rule nas been stated even more strongly in Anderson 
0. Whitener, 191/ as follows: a se 


(T)he burden is upon nim (applicant) 
to show conclusively that the classi- 
fication is in ervor, and that an 
adverse classification will not be 
disturbed in the absence of a clear 
Showing of error in the classifica- 
tion. 192/ 


While the Secretary said in Mary Refugio Jackson 193/ 


190/ Mary Refugio Jackson, A-27236 at 4 (Interior Dec., 
ebruary 29, 1956). See also Juan M. Beltran, A-27808 
(Interior Dec., February 3, 1959), 
A-27626 (Interior Dec., December 3, 1958). 


Id. at 3 (citations omitted). 


A-27236, A-27237 (Interior Dec., February 29, 1956). 
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that in the absence of an error which appears on the face of 
the record, the applicant has to show by positive and substan- 
tial evidence that the classification was erroneous, there is 
some indication that occasionally there is deviation from 
this rule. The case of Harold R. Nelson 194/ was remanded to 
the Bureau of Land Management because the record before the 
Department did not contain sufficient information upon which 
a determination as to the suitability of the land could be 
made. Thus, while the person seeking a reclassification or 
cnange in classification has the burden of proof in most 
cases, he may be relieved of this burden if the record of 
appeal fails to show the basis for the original determination, 


This exception to the meneral rule on burden of proof is 
not only justified on equitable grounds, but has some basis 
in the regulations. Section 2411.1-1l(c) of the regulations 
requires the state director to include a statement of reasons 
in his proposed classification decision. If the record on 
appeal does not contain sufficient information to show the 
reason for the decision there was probably a failure to comply 
with the regulations. Under such circumstances tt would be 
unjust to let a decision stand because the appellant could not 
show conclusively that it was in error. To do so would be tu 
make meaningless the regulation requiring the statement of 
reasons fo.' the decision. 


If an appellant has exhausted his administrative remedies 
he may be able to bring an action in the Federal courts to have 
the adverse classification set aside. If he does so it is 
important that the record during the administrative proceedings 
be complete. It has also been held that in reviewing deci- 
sions of the Secretary of the Interior the court has author- 
ity only to consider the record made during the administrative 
proceedings. 195/ 


194/ jA-28486 (Interior Dec., February 9, 1961). 
195/ Noren c. Beck, 199 F. Supp. 708 (S.D. Calif. 1961). 
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PART II 


AGRICULTURAL USE OF FEDERAL. LAND BY LEASE OR PERMIT 
AND 
A COMPARATIVE REVIEW OF LAWS GOVERNING THE DISPOSAL 
OR LEASE OF AGRICULTURAL. LANDS BY VARIOUS STATES 


) 


CHAPTER 7 


AGRICULTURAL USE OF LAND UNDER THE ADMINISTRATIVE 
JURISDICTION OF VARIOUS FEDERAL AGENCIES 
BY LEASE OR PERMIT 


The preceding chapters have reviewed the Federal laws 
and policies relating to the disposal of public domain lands 
to individuals for agricultural purposes. These are not all 
of the Federal agricultural land laws. There are others, some 
of which provide for the disposal of acquired lands as opposed 
to public domain lands, and some which permit cultivation of 
Federal lands under leases or permits. There is also an 
important law known as the Carey Act which provides for dis= 
posal of agricultural lands to various states. Also, many 
states have laws governing the disposal or leasing of state 
lands for agriculture. 


In this and the next chapter these other Federal agri- 
cultural land laws and policies and those of the eleven 
western states of Arizona, California, Colorado, Idaho, 
Montana, Nevada, New Mexico, Oregon, Utah, Washington and 
Wyoming are examined to a limited extent, but not in detail. 
There is a twofold purpose in reviewing these laws: first, 
to complete the study of Federal land laws and policies re- 
lating to intensive agriculture, and second, to allow com- 
parison of these state and Federal laws with tne disposal 
statutes previously covered. Perhaps the laws and policies 
reviewed in these two chapters will suggest alternatives for 
the management or disposal of the remaining public domain 
suitable for agriculture if the homestead, desert land or 
allotment laws are ever repealed or substantially changed. 


The laws and policies governing agricultural use of land 
under the jurisdiction of those Federal agencies controlling 
substantial quantities of land are reviewed in this chapter 
on an agency by agency basis, This land is not subject to 
disposal under the homestead, desert land or allotment laws. 
Some of these Federal agencies lease their lands, other 
grant special use permits, and in one case the law provides 
for sale of agricultural land. 


A, Department of Defense Lands 


The military departments may lease land under their 
control if it is not presently needed for public use. The 
statutory authority for this is section 2667 of Title 10 of 


the United States Code (1964). 1/ This statute provides that 
whenever the Secretary of a military department considers it 
advantageous to the United States, he may lease land upon 
such terms as he considers will promote the national defense 
or be in the public interest. Each lease must provide that 
the Secretary can revoke it at any time and it cannot be for 
more than five years, unless the Secretary determines that 
the inclusion of such terms would not be in the public interest 
or promote national defense. In any event, the lease must 
be revocable by the Secretary during a national emergency 
declared by the President. The law also requires that 
rentals from such leases be placed in the United States 
Treasury as miscellaneous receipts and that the interest of 
the lessee in the leased property may be taxed by state and 
local governments. 2/ 


Regulations and procedures have been established by the 
Department of the Army for leasing real property under the 
control of the Departments of the Army and the Air Force and 
the Atomic Energy Commission. 3/ The Department of the Navy 
has its own regulations, but apparently none of them deal 
specifically with the leasing of lands for agricultural pur- 
poses. As of June 30, 1967, the Army and the Air Force had 
751,459 acres leased for agricultural purposes, with more 
than two-thirds of this land being held by the Army for its 
civil works projects. The annual rental from the 5,160 
leases covering this land was $2,456,862. 4/ 


1. Objectives of Leasing Policy 


The regulations state that the leasing objectives are 
to promote the national defense or national economy by making 


1/ Act of August 10, 1956, ch. 1041, 70A Stat. 150. 
2/ Id. 

3/ Department of the Army, Army Regulation (AR) 405-80 
August 9, 1965, and Engineers Regulation (ER) 405-1-830 


March 24, 1964. Hereafter these regulations will be referred 
to as either AR or ER. 


4/ Figures supplied to Public Land Law Review Commission by 
the United States Army, Corps of Engineers. 
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available for private use real property not presently required 
for governmental use, to provide maintenance of government 
property by lessees and to secure the maximum cash return to 
the United States consistent with the achievement of the 

other objectives. 5/ 


2. Land Subject to Lease 


The Department of the Army generally has two types of 
land available for leasing: lands within military installa- 
tions, and lands acquired for civil works projects but not 
yet being used for such purposes. Lands on military installa- 
tions which are suitable and presently available for agri- 
cultural use can be leased. The regulations require that as 
agricultural land is acquired for civil works projects it 
should be leased for farming so that it will stay in pro- 
duction and not be permitted to deteriorate from the encroach- 
ment of undesirable vegetation. 6/ 


The responsibility for determining what land is to be 
leased is the function of the Army commander, head of the 
using service or the deputy chief of staff for logistics. STK 
Commanders are required to constantly review the real estate 
under their jurisdiction to determine whether it is excess 
to current requirements. 8/ If a commander determines that 
real property under his jurisdiction should be made available 
for agricultural use he is required to submit such a re- 
commendation to the appropriate major commander or head of 
the using service, who may then approve such recommendation, 
unless it may have a major effect on the use of the installa- 
tion for military purposes. In such a case the recommendation 
must be forwarded to the deputy chief of staff for logistics 
for his approval. 9/ 


5/ ER 405-1-830, para. 6. 
6/ ER 405-1-830, para. 15. 
7/ AR 405-80, para. 4. 


8/ AR 405-80, para. 3. 


9/ AR 405-80, para. 8. 
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3. Qualifications of Lessees 


The regulations prescribe no particular requirement for 
lessees. Unless otherwise provided, competitive bidding is 
to be used in awarding leases for agricultural property. 10/ 
However, there are several instances when negotiated leases 
are permitted. For instance, the district engineer of the 
Corps of Engineers may at his discretion negotiate a lease 
with the former owner for agricultural, grazing, or resi- 
dential purposes for a period not exceeding one year from 
the date the property was acquired by the United States. 11/ 


The regulations also provide certain preferences for the 


former owner or tenant, or his surviving spouse. Such a 
preference is given if any commitment was made for it at 

the time of the acquisition of the property. Generally, a 
commitment will be considered to have been made if there was 
any official announcement that former owners would be given 
a preference. Such an announcement may have been given by 
testimony before Congress, by official statements made at 
public hearings, by information in letters or booklets 


_ furnished to owners and tenants prior to acquisition, by 


statements made in negotiations for acquisition of the land 
or by provisions in any written agreements.12/ 


4. Acreage Limitations 


The regulations do not provide any specific acreage 
limitations on leases. The only language pertaining to the 
size of units to be leased provides that: 


(L) arge land areas available and suitable 
for agricultural or grazing purposes will 
be divided into economic agricultural or 
grazing units, with due consideration being 
given to average or normal agricultural or 
grazing units in the locality, and the — 
desirability of including in such units 
lands of present high productive potential 
with lands of present low productive 


10/ ER 405-1-830, para. 20. 
a1/ ER 405-1-830, para. 4. 


12/ ER 405-1-830, paras. 16a(1) and 20a(1). 


-281- 


oe ea a ee a ee 


ee eee 


——— 


potential, as well as the effect of the number 
of lessees on the administration of security 
and safety at the installation and the cost 

of administration of leases. weey A 


5. Rental 


Unless otherwise specifically provided, the regulations 
require that the rent in all leases be not less than the 
appraised fair market rental value of ‘the property being 
leased. 14/ The regulations also provide that leases should 
not be granted until after a reasonable effort has been made 
to obtain competitive bidding. The announced purposes of 
such competition is to afford all qualified persons an equal 
opportunity to bid for the use of the property, to secure : 
for the Government the benefits which flow from competition 
and to prevent criticism. 15/ Even in those cases where 
leases may be negotiated directly with the former owners or 
tenants, the leases must provide for a rental not less than 
the fair market rental value of the property. 16/ 


6. Other Terms and Conditions 


The regulations and the form leases used by the military 
provide for a number of other terms and conditions. Many of 
these are standard lease terms and of no particular concern 
here. But there are others which deserve some attention. 


The regulations provide that except under certain cir- 
cumstances, leases are to prohibit the cultivation of price 
supported crops. The exceptions to this policy generally 
relate to circumstances where commitments were made to former 
owners and tenants that they would be allowed to continue 
production of such crops after the land was acquired by the 
Government. 17/ 


13/ ER 405-1-830, para. 18. 
14/ ER 405-1-830, para. 9. 


15/ ER 405-80, para. 3c; ER 405-1-830, para. 20. 


16/ ER 405-1-830, para. 20a. 


17/ ER 405-1-830, para. 16; AR 405-80, para. 22. 


The regulations also provide for the establishment of 
land use regulations to assure that the land will be managed 
under an approved plan. Such regulations become a part of 
the lease. In leases for two or more years crop rotation 
plans are included in the use regulations. Other matters 
covered in the land use regulations are such things as the 
materials, supplies, or equipment, if any, to be furnished 
by the Government to the lessee. 18/ 


Another provision of the regulations requires the lessee 
to agree not to accept any Federal cost sharing payments for 
soil conservation practices. The cost of any soil conserva- 
tion practices required by the land use regulations is 
supposedly reflected in reduced rental and therefore any 
subsidy for such work would amount to a duplicate payment. 19/ 


The standard lease terms also provide that the lessee 
shall plant, cultivate and harvest crops in accordance with 
the provisions of the land use regulations, that he will 
"maintain the property in good condition and free from weeds, 
brush, washes, and gullies detrimental to efficient farming 
operations," that he will "cut no timber, conduct no mining 
operations, remove no sand, gravel, or kindred substances 
+ » » Or commit no waste of any kind, or in any manner sub- 
stantially change the contour or condition of the property” 
except as required to carry out soil and water conservation 
measures. 20/ 


7. Disposition of Improvements if Lease Terminates 


As stated above, under most circumstances the lease 
must permit the Secretary of the military department to 
revoke it at any time, and in all cases the lease must pro- 
vide for revocation during a national emergency. Under the 
regulations when the Government determines that a lease 
should be revoked, or that the area included within it 


18/ ER 405-1-830, para. 19. 
19/ ER 405~-1-830, para. 27. 


20/ Department of the Army Lease, Eng. Form 286, 1 Dec. 62. 
See Appendix C page C-2 for a copy of this lease form. 
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should be materially reduced, or that because of military 
necessity the lessee will be prevented from harvesting or 
removing his crops, a notice of intention to revoke must be 
delivered to the lessee, When the lease is revoked, a 
Supplemental agreement will be negotiated with the lessee 
to provide for adjustment of rentals and compensation for 
the crops remaining on the land at the time of taking by 
the Government.21/ 


If the lease is not terminated but runs its course, 
at its expiration the lessee is required to remove his 
property from the premises and leave them in as good order 
and condition as they were at the commencement of the 
lease, normal wear and tear excepted.22/ 


B, National Park Service Lands 


Under certain circumstances the National Park Service 
issues revocable special use permits for conforming agri- 
cultural uses in areas where it is desired to perpetuate 
or restore man-made conditions.23/ The main objectives of 
the National Park Service leasing policy is to preserve and 
restore the "historical scene" in parks and historical areas 
and permittees are expected to be in Sympathy with this 
historical objective. 


Permits for agricultural use are generally issued for 
several years, renewable annually upon payment of an annual 
fee. Generally, three to five years is the minimum period, 
with the term of the permit to be determined by the field 
official issuing it. In no event are the permits to exceed 
a period of twenty years. 24/ 


PY eg 


22/ See article 18 of lease Appendix C pages C-5,6. 


See also ER 405-1-830, para. 28. 


23/ The policies of the National Park Service relating to 
permits for agricultural uses are set forth in its Land 
Management Handbook, Section 2, chapter 2, pages 1-4, The 
information on National Park Service policies was obtained 
from this source, 


24/ See Appendix C page C-8 
permit form. 


for copy of the special use 
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The fee charge for such permits must be at least equal 
to that normally charged for similar facilities in the local 
community under the conditions set forth in the permit. 


Usually a crop rotation program is worked out with the 
permittee. The National Park Service tries to foster land 
use practices that will improve the soil and prevent deterior- 
ation. 


Special conditions can be included in the permit and 
often are. Such conditions depend upon the particular area 
involved. 


Figures were not readily obtainable from the National 
Park Service on the number of acres involved in such permits, 
but it is estimated that there are approximately 750 permits 
in existence. These permits cover not only intensive agri- 
cultural ‘use of ‘the land ‘but also the production of forage 
crops. There is no information indicating what percentage ‘of 
the permits .or lands ‘involved are devoted exclusively to 
intensive agriculture. 


Cc. Department of Agriculture Lands 


Under “certain conditions agricultural lands under the 
jurisdiction of the Department of Agriculture may be put to 
use under permits or sold for homesteads. ‘From 1906 until 
1962 there was in existence what was known ‘as the Forest 
Reserve Homestead Act.25/ This act authorized the Secretary 
of Agriculture, in his ‘discretion, to determine what lands 
in the national forests, if any, were chiefly valuable for 
agriculture and could be occupied for that purpose without 
injury to the forests. Upon making such a determination the 
Secretary of Agriculture filed a list of such lands with ‘the 
Secretary of the Interior with a request that they be opened 
for entry under the homestead laws. This act was repealed 
in 1962, but lands chiefly valuable for agriculture can 
still be disposed of by sale. 


25/ Act of June 11, 1906, ch. 3074, 34 Stat. 233 (repealed, 
Act of October 23, 1962, P.L. 87-869, sec. 4, 76 Stat. 
EIL57)-~ 
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1. Sale of Department of Agriculture Lands 


Under the Act of March 1, 1911 26/ certain lands under 
the jurisdiction of the Department of Agriculture that are 
chiefly valuable for agriculture may be sold. These are 
lands that have been acquired by the Government, as opposed 
to original public domain lands. The Secretary of Agriculture: 


(M)ay, in his discretion, .. . examine 
and ascertain the location and extent of 
such areas as in his opinion may be 
occupied for agricultural purposes without 
injury to the forests or to stream flow 
and which are not needed for public pur- 
poses... .27/ 


He may offer these lands for sale to settlers as homesteads 
at their true value which is to be fixed by the Secretary. 
These lands are to be sold in tracts not exceeding 80 acres. 
The Forest Service Manual 28/ states that before any land 

is recommended for sale every effort should be made to 
dispose of it by exchange for other land.29/ 


Under the regulations and policies established by the 
Secretary of Agriculture any land offered for sale pursuant 
to this statutory authority must be "accessible to community 
facilities and so located that use and development for agri- 
culture will not unduly increase the costs of publicly 
financed facilities or services". Also, the land will be 
offered for sale for agricultural purposes only if such use 
will not be contrary to local or state zoning ordinances or 
other land use restrictions. 30/ The Forest Service Manual 


26/ Ch. 186, sec. 10, 36 Stat. 962; 16 U.S.C. sac. 519 (1960). 


28/ Forest Service, U.S. Dept. of Agriculture, Forest Service 
Manual. Hereafter cited as FSM. 


29/ FSM sec. 5481.1, item 2. 


30/ 36C.F.R. sec. 281.1 (1968). 
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admits there is no statutory requirement that the land be 
accessible to community facilities, but it says such factors 
need to be recognized because they assert a negative 
influence on other factors. 31/ 


The regulations also provide that an applicant for pur- 
chase of such land must be a resident of the general locality 
and engaged in agriculture or he must give evidence of his 
intent to become a settler in the locality for farming pur- 
poses. He must be twenty-one years of age or the head of 
a family and either a citizen of the United States or have 
declared his intention to become one.32/ The applicant must 
present evidence that he can meet the requirements of the 
regulations and that he will use the lands, if he acquires 
them, for agricultural purposes only.33/ 


Lands which the Secretary of Agriculture determines may 
be sold must be appraised to determine their true value. 
They are to be appraised on the basis of market value under 
the conditions existing at the time of appraisal. After the 
appraisal, notice of the proposed sale is given by publica- 
tion in the county where the lands are situated. Such notice 
describes the lands and states the minimum acceptable price 
which is the appraised value.34/ The regulations say that 
lands may be sold to the highest qualified bidder, but at 
not less than the appraised value. Conveyance of the land 
to the successful bidder is made by a quitclaim deed, which 
may reserve to the United States such timber, minerals, 
easements, or rights-of-way as the Forest Service finds 
necessary or desirable and may also be subject to such special 
conditions as are necessary to protect the national forests.35/ 


31/ FSM sec. 5481.1, item 2h. 
32/ 36 C.F.R. sec. 281.3 (1968). 
33/ 36 C.F:R. sec. 281.4 (1968). 


34/7. 36°C-;P oR. Secale 28125, c/s Gu OS) ne 


35/ 36C.F.R. secs. 281.9, 281.10 (1968). 


SX A= 


2. Forest Service Use Permits 


The Secretary of Agriculture is authorized to make rules 
and regulations for the occupancy and use of the national 
forests, 36/ The Secretary has promulgated such regulations 
and the Department has established policies and procedures 
for granting permits to use Forest Service lands for agri- 
cultural purposes, 37/ It is Forest Service practice to 
authorize such use by the issuance of terminable special use 
permits, rather than by eneei ae the land as is the practice 
of the Department of Defense. 3 


a. Land Subject to Lease 


The regulations provide that any occupancy and use of 
national forest land will be permitted only upon compliance 
with reasonable conditions for the protection and administra- 
tion of the national forests. Special use permits may be 
issued by the Chief of the Forest Service or upon his 
authorization by the regional forester, forest supervisor, 
or forest ranger. Such permits must be in the form and contain 
the terms and conditions required by the regulations of the 
Secretary of Agriculture and the instructions of the Chief 
of the Forest Service.39/ 


Any use of the Forest Service land for agricultural 
purposes must be consistent with the overall management 
objectives of the Forest Service. All uses are subject to 
applicable Federal and state laws and local ordinances, as 
well as to the Department's regulations .40/ 


6/ Act of June 4, 1897. ch. 2 sec. 


30 Stat. 35, (codified 
2 amended at 16 U.S.C. sec. 551 a6 


37/ 36 C.F.R. ch. II, part 251 (1968) Land Uses; FSM, Title 
2700, Land Uses Management. 


38/ See Appendix C page C-12 for copy of special use permit 
form, 


39/ 36 C.F.R. secs. 251.1, 
40/ FSM secs. 2702-03. 


.25° (1968). 
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43/ FSM sec. 2703, 


Forest Service policies provide that the permits for 
agricultural use will be issued. only for land "which will 
serve its highest usefulness growing agricultural products." 
The types of land which may be included in such permits are: 


a. Lands suitable for cultivation which 
are adjacent to private lands and 
can be used in connection therewith. 


b. Arable lands at administrative sites 
temporarily not needed for administra- 
tive purposes. 


c. Areas of arable land a few acres in 
extent but not of sufficient size to 
be listable for homestead entry. 


dad. Cultivable lands included in areas 
acquired by purchase, exchange, dona- 
tion, or transfer.41/ 


b. Qualifications of Lessees 


There are no special provisions in the published regu- 
lations and policies pertaining to the qualifications for 
applicants for agricutural use permits. The general pro- 
visions relating to applicants for all types of use permits 
provide that applicants may be any individuals, corporations, 
associations, municipalities, or agencies of local or state 
governments. The qualifications of the applicant are to be 
considered carefully before approving his application for a 
special use. Generally, the applicant is required to submit 
information about his experience and qualifications relating 
to the proposed use of the land and his financial resources .42/ 


c. Acreage Limitations 


No specific acreage limitations are included in the 
Forest Service policies, but the manual does state that, land 
being used under any special use permit "shall be suitable for 
the proposed use and kept as small as is consistent with the 
intended use".43/ The manual also says annual permits may 


41/ Forest Service Handbook sec. 2713-1. 
42/ FSM sec. 2712.1. 


item 4. 
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be issued without acreage limitations, but it does not say 
what, if any, acreage limitations should apply for term 
permits .44/ 


d. Rental 


The regulations provide that special use permits shall 
require the payment of a fee or charge commensurate with the 
value of the use authorized by the permit. The amount of the 
fee will be prescribed by the Chief of the Forest Service.45/ 
The Forest Service Handbook provides that the minimum fee for 
an agricultural use permit shall be one dollar per acre per 
year, but not less than five dollars. Fees are to be computed 
on a return "from 1/5 to 1/3 of the average market value of 
the crop produced."46/ 


The handbook also suggests methods for figuring an 
equitable fee depending on the quality of the.soil, the crops 
being raised and whether the land is being irrigated or dry 
farmed. The suggested prices range from a high of $15.00 
per acre per year for small grains raised on good irrigated 
land to the minimum of $1.00 per acre per year, which would 
apply to poor lands being dry farmed and producing a crop of 
hay. The handbook also provides that if the land is to be 
used under a crop rotation program where the crop will vary 
from year to year the fee is to be determined by calculating 
the annual fee for each different crop and averaging the 
various annual fees over the term of the permit.47/ 


The Forest Service Manual contains rather unique pro- 
visions regarding waiver of fees for subsistence farmers. 
Section 2715.44b of the manual says there are tracts within 
the forests that are suitable for subsistence farming without 
damage to the land or watershed. It also states: 


Often these tracts are not economic farm 
units, and their occupancy by tenants is 


44/ FSM sec. 2711.1, item 2. 
45/ 36C.F.R. sec. 251.3(a) (1968). 
46/ Forest Service Handbook sec. 2713-13. 


47/ 14. 
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based upon a realization that the occupants 
have no better place to go and that it is 
socially sound to allow occupancy. There 
are other tracts used in connection with 
subsistence operations where cash income 

is quite limited. In this situation the 
unit is not economic, with or without the 
Government land.48/ 


Under these conditions the fee can be waived in whole or in 
part by the officer issuing the permit. 


e. Other Terms and Conditions 


The special use permit must describe the soil conserva- 
tion practices to be carried out by the permittee, list the 
crops which may be grown, and explicitly prohibit the produc- 
tion of price supported crops in surplus supply. The per- 
mittee must keep himself informed as to what crops are currently 
being price supported and if he should cultivate such a crop 
it may cause his permit to be terminated. However, any crop 
which he plants prior to its designation as a surplus crop 
may be harvested.49/ 


f. Disposition of Improvements if Lease Terminated 


When a special use permit is terminated the ownership 
of any improvements on the land is to be determined by the 
clauses in the permit. When a permit is revoked or terminated 
the permittee must be given written notice of a date by which 
he must remove all structures or improvements and he is to 
be told if they are not removed by that date they become the 
property of the United States.50/ 


While the regulations provide 51/ that special use 
permits may be transferred, the manual states that it is not 
the policy to do so and that upon the sale or transfer of 
48/ FSM sec. 2715.44b. 

49/ Forest Service Handbook secs. 2713-1d, f. 


50/ FSM sec. 2716.4. 


51/ 36 C.F.R. sec.251.1(b) (4) (1968). 
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the improvements covered by a use permit the permit terminates. 
A new permit will be issued to the person acquiring the trans- 
ferred improvements provided that continuation of such special 
use is desirable.52/ 


D. Bureau of Reclamation Lands 


The Bureau of Reclamation has over nine million acres of 
land under its jurisdiction. Approximately seven million of 
these acres were withdrawn from the public domain and the 
remainder were acquired by purchase, condemnation or donation. 
The Secretary of the Interior is authorized by statute to 
lease such lands for periods not exceeding fifty years.53/ 

In 1967 the Bureau of Reclamation had 387 agricultural leases 
covering 65,726 acres of land. These leases produced an 
annual revenue of $857,457.54/ The procedures for leasing 
Bureau land are found in the Reclamation Instructions .55/ 


1. Land Subject to Lease 


The Instructions do not indicate what lands are subject 
to leasing except to state that no lease shall be issued until 
there is a determination that the land involved is required 
for some present or future Bureau use.56/ Presumably, if 
there is no present use for the land and it is not being 
held for a proposed project, it should be disposed of rather 
than retained and leased. 


52/ FSM sec. 2716.1. 


5 3/- Act of August 4, 1939, ch. 418, sec. 10, 53 Stat. 1196; 
(codified at 43 U.S.C. sec.387 (1964)). 


54/ Bureau of Reclamation, U.S. Department of the Interior, 
1967 Statistical Appendix "Federal Reclamation Projects 1967 
Crop Report and Related Data", Tables 8 and 9. 


55/ Bureau of Reclamation, U.S. Dept. of the Interior, 
Bureau of Reclamation, Reclamation Instructions (hereafter 
referred to as Reclamation Instructions) Series 210 Land, 
Part 215 Land Management, ch. 5 Leases. 


56/ Reclamation Instructions sec. 215.5.2A. 
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2. Qualifications of Lessees 


Bureau lands can be leased to United States citizens, 
domestic corporations, or governmental entities. 57/ This 
provision permitting leasing to corporations differs from 
the policies of some of the other Federal agencies. 
Preference in leasing is to be given to project water users 
or local settlers or landowners. This is done by pro- 
hibiting bids by persons residing more than a given distance 
from the particular project. No preference is to be given 
to the immediate previous lessee if he is not the high 
bidder, but a former owner of land acquired by purchase or 
condemnation is to be given a preference in leasing his 
former land. 58/ 


3. Acreage Limitations 


Unlike some of the other Federal agencies, the Bureau 
policy prescribes acreage limitations. Agricultural lands 
to be leased are to be divided into forty-acre tracts. 

The Instructions state further: 


While existing laws do not require that 
the 160-acre limitation be applied to 
leasing of lands, it is the policy of 
the Bureau and the Department to lease 
agricultural lands on a family unit 
basis. Agricultural lands for which 

: irrigation water is available shall 
not be leased in tracts in excess of 
160 acres to any one person without 
a prior approval of the Commissioner. 
59 


4. Rental 


It is the general policy of the Bureau to award leases 
to the highest responsible bidder after competitive bidding, 
but leases may be negotiated when the Regional Director 
believes it will be in the best interest of the United 
States. 60/ Rentals are to be based on the character of the 


57/ Reclamation Instructions sec. 215.5.2E. 


58/ Reclamation Instructions sec. 215.5.6. 


59/ Reclamation Instructions sec. 215.5.10. 


60/ Reclamation Instructions sec. 215.5.3, 


<= 


land and generally are to be comparable to rates charged 

for similar land in the area. As a rule, leases are not to 
be executed unless the consideration is at least equal to the 
Bureau's cost of advertisement or negotiation for the lease. 
In agricultural leases, if the lease is executed sufficiently 
early in the season to permit the raising of a crop, a full 
year's rental is to be charged.61/ 


5. Other Terms and Conditions 


Other terms and conditions to be included in Bureau 
agricultural leases which are worthy of note are that they 
shall be for one year periods, preferably on a calendar 
year basis, with options for renewal for four successive 
years. Any agricultural lease which has been in effect 
for five years may not be renewed.62/ 


Agricultural leases usually are to incorporate recognized 
soil conservation practices as contract provisions and the 
lessees are to be required to consult and obtain prior approval 
for any crops to be planted. Leases must contain a provision 
restricting the growing of crops in surplus supply. 63/ 


Bureau leases may be assigned with the approval of the 
Government and upon the payment of a fee to cover the expense 
caused by the assignment. Also, subleases may be granted 
when approved. 64/ 


6. Disposition of Improvements if Lease Terminated 


Bureau leases may be cancelled by the contracting officer 
when the interests of the United States require, providing 
that the termination is done in accordance with the lease 
provisions. Upon such a termination refunds will be made of 
any rentals collected but not earned. No provision is made 


61/ Reclamation Instructions sec. 215.5.22. 
62/ Reclamation Instructions sec. 215.5.5. 
63/ Reclamation Instructions secs. 215.5.11,.12. 
64/ Reclamation Instructions secs. 215.5.16,.17. 
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in the Instructions or the standard lease form for compensation 
for. any unharvested crop taken over by the Government. 65/ 


E. Bureau of Sport Fisheries and Wildlife Lands 


The Bureau of Sport Fisheries and Wildlife which is a 
part of the Department of the Interior has jurisdiction over 
substantial acreage, much of which is included in national 
wildlife refuges. Because of the need to raise animal feed 
on some of these lands, the policies of this agency regarding 
the use of agricultural land differ from those of other Federal 
agencies, in three important ways. First, instead of providing 
for cash leases or charging fees for use permits, this Bureau 
prefers to enter into crop sharing arrangements. Second, the 
Burgau allows cultivation on lands. being devoted to its pri- 
mary purposes, providing refuges for wildlife; and third, in 
some instances the Bureau will farm its land with its own 
personnel. 


1. Land Subject to Lease or Agreement 


Statutory authority for permitting agricultural use of 
the Bureau's land is found in 5 U.S.C. sec. 301 (1967) and 
16 U.S.C. secs. 668dd and 715i (Supp. 1968). 


The Bureau's Wildlife Refuges Manual requires a land use 
plan be developed for each wildlife refuge program. In doing 
this, an inventory is to be made of the land capabilities of 
the refuge. The Manual provides: 


The primary wildlife objectives of the refuge, 
as well as the capability of the land, must be 
the criteria in determining whether land will be 
utilized as a wildlife habitat or designated as 
agricultural, grass, or forest land. Good land 
use dictates that farming be confined to land in 
a suitable capability classification. . . . 66/ 


65/ Reclamation Instructions sec. 215.5.18; See Appendix C 
page C-14 for copy of Bureau form for lease of land for 
agricultural purposes. 


66/ Bureau of Sport Fisheries and Wildlife, U.S. Department 


of the Interior, Wildlife Refuges Manual, sec. 3412; hereafter 
the manual will be cited as Wildlife Refuges Manual. 
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The Bureau's policy on farming is set forth as follows: 


The management of waterfowl and other forms 
of wildlife often requires that farm crops be 
provided on refuges to supplement other avail- 
able foods. Accordingly, Bureau policy requires 
that agricultural lands be cropped to the full 
extent of their capabilities consistent with 
the maintenance of an ecological balance be- 
tween croplands, grasslands and timber, and 
the food and habitat requirements of the wild- 
life species for which the refuge is managed .67/ 


The manual also says: 


The fundamental requirement of the regula- 
tion authorizing cooperative farming is that 
there shall be a direct or indirect benefit to 
the wildlife using the refuge.68/ 


The regional directors of the Bureau have authority 
to execute contracts for agricultural use of Bureau lands for 
periods up to five years, provided a land-use plan has been 
approved for the area.69/ 


2. Qualifications of Lessees 


Certain priorities are recognized in determining who will 
be permitted to farm Bureau land. The manual provides that 
regardless of any other priority provisions "no person will 
be selected who is not qualified, willing, and equipped to 
perform the special requirements needed to accomplish the 
management objectives".70/ Priority is given first to 
persons who owned land within the refuge at the time the 
refuge was acquired by the Government and to their surviving 


67/ Wildlife Refuges Manual sec. 3421. 
68/ Wildlife Refuges Manual sec. 3414. 
69/ Wildlife Refuges Manual sec. 3413a. 


70/ Wildlife Refuges Manual sec. 3413c. 


AR apaie bel sik cue TS at He 


Mae Ser inca isa Rihel vag tai we EU Rt i. ane wi lancais en oe 


spouses who signed the conveying instrument. This priority 
) does not necessarily apply to the particular lands acquired 
from the former owner. 71/ 


While no priorities beyond that given to the former 
owner or his spouse are expressly recognized, the Bureau 
does give secondary consideration to persons who were tenants 
on the land at the time it was acquired and to people residing 
in the immediate vicinity of the refuge. Bureau policy 
further provides that no agreement for use of the land will 
be executed or any permit granted to anyone who does not live 
in the vicinity of the refuge, if there is an application 
on file by a former owner or tenant or by someone living 
in the vicinity. Except in cases where there is to be com- 


petitive bidding, the present holder of a permit or agreement © 


has a priority over all other applicants when it is time for 
renewal, providing he has complied with all the provisions of 
his present agreement. 72/ 


3. Acreage Limitations 


The Bureau apparently has no defined acreage limitation 
policies. Its manual says the Bureau endorses the principle 
of accommodating as many people as feasible in granting 
rights to use its land rather than permitting a few people 

) to monopolize the land, However, exceptions can be made to 
this policy if it is clearly in the best interest of the 
Government to do so. 73/ 


4. Rental 


The rental policies of the Bureau differ most remarkably 
from those of the other Federal agencies. As indicated, it 
favors crop sharing arrangements, which it characterizes as 
cooperative farm agreements. The manual states that coopera- 
tive farming or share cropping is encouraged for several 
reasons: first, because it would be uneconomical for the 
government to attempt farming on its own to meet food re- 
quirements for wildlife; 74/ second, it is a suitable means 


71/ Wildlife Refuges Manual sec. 3413c(1). 


72/ Id. 

13/ Ia. 

74/ However, as will be discussed later, the Bureau 
3 Sometimes does attempt farming on its own. 


of supplementing basic refuge production as well as keeping 
farm lands under control until they are retired to permanent 
cover; and third, the Bureau sometimes feels it has a moral 
obligation to former owners to permit cooperative farming. 75/ 
The manual also says that “cash farming is not normally an 
acceptable practice and should be avoided".76/ However, the 
Bureau does recognize that at times cash farming may be the 
only acceptable means for keeping fields in production. 


The type of crops usually permitted to be grown under 
cooperative farming agreements are small grains which are 
suitable for wildlife food. The cooperative agreement should 
clearly state the shares of the crop which are to belong to 
the Bureau and to the farmer.77/ 


The law provides that the terms and conditions to be 
included in any farm agreement shall be those that the Secre- 
tary of the Interior determines to be for the best interest 
of the Government. The Secretary has provided by regulation 
that fees and charges for privileges on wildlife refuge areas: 


(S)hall be set at a rate commensurate with fees 
and charges for similar privileges and products 
made by private land owners in the vicinity or 

in accordance with their local value. Fees or 

rates of charge for products and privileges may 
be based either on a monetary exchange or on a 

share in kind of the resource or produce.78/ 


that farm operators or per 
basis of the highest bid with 
s.79/ However, because of 
d the requirement that no 


The Bureau manual provides 
mittees may be selected on the 
formal or informal bid procedure 
the preferences mentioned above an 


75/ Wildlife Refuges Manual sec, 3422. 


16/ 34. 
77/ Wildlife Refuges Manual sec. 3414. 


78/ 50C.F.R. sec. 29.5 (1968). See also, Wildlife Refuges 


Manual sec. 3413b. 


79/ Wildlife Refuges Manual sec. 3413c(3). 
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aii laae be selected to farm Bureau land who is not qualified 
pe me or equipped to do so, it is more likely that a nego- 
iate arrangement will be entered into rather than one pas d 
on competitive bidding. : + 


5. Other Terms and Conditions 


The usual cooperative farming agreement will provide a 
complete crop rotation program specifying the crops to be 
planted in each year.80/ All farming operaticrs are to b 
ky accepted methods designed to prevent soil Brot d ‘ 
retention of soil fertility.2l1/ pea 


aE eeine Sie ne provisions in the manual expressly pro- 
ibitir the raising of price support zo j 

such crops will be raised puede en bee ate Eau aae es 
provide desirable wildlife food. By inference re. paw, 1 
peceguees that surplus crops may often be grown on eae 
land because it. provides that under no circumstances will 
the refuge's share cf such crops be sold on the market 
trary to prevailing federal policies.82/ ae 


. There are no stated Bureau palicies concerning the 
disposition of improvements 1f the permit or agreement i 
Le eraioaness ee es of such provisions is ene re EM 
: ther Federal agencies, the Bure i i 
and Wildlife is not likely to want to for iniee Mee 
operation prematurely. It is usually a sharer of the ie 
and therefcre, it has an interest in seeing that the Se 
ee eer Also, the primary objective in permitting farming 
r the and is to assist in wildlife management programs and 
not simpiv to obtain revenue from lands that crore aret 
surplus to the Federal needs. picts 


6. Bureau Farming Operations 


Ds gin addition to permitting others to farm its land, the 
ureau may engage in tarming by use of its own personnel 


80/ Wilclife Refuses Manual sec. 3414. 
81° Wildlife Refiges Marual sec. 3422. 
82/ +reE 
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The manual provides: 


Care should be exercised to perform as a 
Bureau activity only those operations essential 
to the successful accomplishment of the primary 
mission and to make available to the refuse 
neighbors to the fullest extent possible the 
surplus refuge products and privileges. 83/ 


When the Bureau does engage in farming operations on its own 
it is required to observe all state laws and regulations, par- 
ticularly those regarding such matters as purity of seed, 

weed control, use of insecticides and herbicides. 84/ This 
feature of Bureau policy, engaging in farming on its own, is 
quite unique and according to the laws, regulations and. poli- 
cies governing them, it is not followed by any of the other 
agencies considered in this report. 


F, Bureau of Land Management ~ Lower Colorado River Lands 


A rather unique form of use of Federal lands for agri- 
cultural purposes occurs along the lower Colorado River. 
These are lands that were largely withdrawn from the public 
domain by the Bureau of Reclamation for reclamation projects. 
Over the years, private and corporate individuals have been 
using these lands for various purposes without authority. They 
were legally trespassers. These illegal and unauthorized 
practices contimed for many years until finally, they were 
brought to the attention of Washington and a decision was made 
to attempt to remove the illegal occupants through court pro- 
ceedings. This approach proved to be extremely unpopular, 
time consuming and costly. As an alternative to this solution 
the Secretary of the Interior developed a program designed 
to gradually change the status of the occupants from trespassers 
to permittees. Under this program the occupants were encouraged 
to make application for permits to remain on the land. The 
original permit forms were for five year periods, but at the 
present time permits are issued on a year to year basis. 85/ 


83/ Wildlife Refuges Manual sec, 3416. 


B4/ Ia. 


85/ Copies of the application and oermit forms are included 
in the Appendix C at pages C~ 18to C-26 
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Under the present policies the permittee is required to’ 
pay an annual rental for the use of the land. If he is an 
agriculture permittee his permit contains a provision that 
his use of Colorado River water may be terminated upon thirty 
days notice. Also, his permit can be terminated upon ninety 
days notice. Other provisions of the permit provide that the 
maximum arable acreage within the permit area for which Colorado 
River water may be used is 160 acres for each single applicant 
and 320 acres for a man and his wife. At the present time 
there are 92 permits outstanding which permit the cultivation 
of 5,603 acres. In addition, there are some 8,600 acres of 
land still being used for agricultural purposes, which are 
not under permit. These continue to be illegal or unpermitted 
occupancies. However, the Bureau of Land Management is 
attempting to get these occupants to comply with the applica- 
tion and permit procedures so that their uses will cease 
to be without legal right. 
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CHAPTER 8 
A COMPARATIVE REVIEW OF LAWS PROVIDING FOR 


THE DISPOSAL OR LEASE OF AGRICULTURAL 
LANDS BY VARIOUS STATES 


A.. The Carey Act 


1. The Federal Law 


In 1894 Congress adopted what is commonly known as T 
Carey Act. 1/ This act authorizes and Satouses the eee 
of the Interior to grant and patent up to 1,000,000 acres of 
land to each of the thirteen states to which the desert land 
laws apply. 2/ An amendment to the Carey Act permits the 
granting of an additional 1,000,000 acres to the states of 
Colorado, Idaho, Nevada, and Wyoming. 3/ 


: The act provides that land can be granted up to these 
maximum quantities, provided the states cause all of the land 
to be irrigated, reclaimed and occupied and at least twenty 
acres of each 160-acre tract to be cultivated by actual 
settlers? These requirements are to be met "as thoroughly as 
is required of citizens who make entry under the . . . desert 
land law . .. ." 4/ From the date of approval of their 
applications for segregation of such land, the states have 
ten years in which to complete these requirements, with the 
possibility of a five year extension. If the land is not 
reclaimed and settled within that time, it returns to the 
Federal public domain. 5/ 


1/ Act of August 18, 1894, ch. 301, 28 Stat. 422 (codified 
as amended at 43 U.S.C. sec. 641 et seq. (1964)} 


2/ 43 U.S.C. sec-641 (1964). For a list of these thirteen 
states see Chapter 3, p.112 


3/ 43 U.S.C. Bec 645 (1964). 


4/ 43 U.S.C. sec.641 (1964). 


5/f, id. 
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i(?. State Implementation Statutes 


| | In order to carry out the Carey Act provisions and to 

'éstablish procedures for the settlement and reclamation of 

| arey Act lands, all of the desert land states, with the 
xception of California and Montana, currently have implemen- 


bation statutes in force. 


| a. Development of Irrigation Systems 


1a 

|} 

| Most of the states have not become directly involved in 

| ‘the construction and operation of the irrigation works necessary 


| to reclaim Carey Act lands. Instead, the typical pattern is 
tions to approach the state 


lly responsible, the state 
will apply to the Federal Government for segregation of the 


/tract of land and will enter i 
4; to insure the prompt and satisfactory completion of the proposed 


gp izxigation system. Upon completion of the required irrigation 
t 
| 
| 
} 
| 


works, the tract is opened to settlement and the developer 
|| recovers his investment by acting as the sole purveyer of 
' water within the project area. 


| This is the general procedure followed in most of the 

| states studied. However, some variations do occur, and some 
| of the provisions should be discussed in more detail. In 

} Oregon the application to the Federal Government to select 

Carey Act lands must be filed at the expense of those who 

| plan to develop the irrigation system. 7/ However, Oregon 

| law also authorizes the state engineer to select a tract of 

| public domain land, carry out the necessary preliminary work, 
and let a contract to the lowest bidder for development of 
the selected tract. 8/ In addition, Oregon requires that 


6/ See, for example, Colo. Rev. Stat. Ann. Sec. 112-2-7 
(1963); Rev. Code of Wash. Ann. sec.79.48.040 (1962). 


7/ Ore. Rev. Stat. sec. 555.050 (1955). 


8/ ore. Rev. Stat. sec. 555.050(2) (1955) 
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within ten years after the completion of the irrigation system, 
control and management of the works must pass from the con- 
tractor to the water purchasers to the extent of the water 
rights sold. 9/ This is the only state provision found which 
specifically requires the contractor to completely divest 
himself of all interest in the project after its completion. 
However, in Idaho, nonowner controlled water companies are 
regulated by the Idaho Department of Reclamation.10/ 


The Nevada statute is a good example of the requirements 
and conditions which most of the states place upon the irri- 
gation system developer. The statute requires that construction 
begin within six months after approval of the project and be 
prosecuted diligentiy and continuously to completion.11/ 
Further, the contract between the developer and the state 
must include complete plans and specifications; the price, 
conditions and terms per acre at which the works and perpetual 
water rights shall be sold to settlers; and the price per acre 
which the state will charge settlers.12/ Nevada, and several 
of the states, also require the developer to furnish a faithful 
performance bond which will be forfeited if he fails to carry 
out the terms of the contract. 13/ 


b. Qualifications of Entrymen 


The Federal law does not establish the requirements for 
entrymen on Carey Act lands. However, the states have 
generally modeled their requirements after other Federal 
laws, such as the homestead laws. Usually, the states require 
that the applicant for entry be twenty-one years of age and a 
citizen of the United States or one who has filed his declaration 


_9/ Ore. Rev. Stat. sec. 555.080 (1955). 

10/ Idaho Code Ann. sec. 42-2101 (1948) 

11/ Nev. Rev. Stat. sec. 324.170 (1967). 

12/ Nev. Rev. Stat. sec. 321.160 (1967) 

13/ Nev. Rev. Stat. sec. 324.170 (1967). See also Wyo. 


Stat. Ann. sec, 36-100 (1957); Idaho Code Ann. sec. 42-2004 
(1948) . 
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to become a citizen of the United States.14/ 


The status of married women is the one area where there 
is significant variation from state to state. In Idaho married 
women are denied the right to make entry.15/ Washington has 
adopted the Federal homestead rule, which permits entry by 
married women only if they are the head of a family.16/ In 
Nevada married women are expressly authorized to make entry.17/ 
Most of the state statutes, however, are silent on the subject, 
and since most of them require only that the entryman bea 
citizen over twenty-one years of age, it would appear that 
married women may make entry in these states. 


c. Acreage Limitations 


Federal law establishes the maximum acreage which may be 
entered by any one individual at 160. The states have no 
authority to allow the entry of a greater amount, and their 
statutory provisions are, therefore, very general, merely 
stating that the entryman may apply for up to 160 acres.18/ 
Most of the state statutes are silent as to whether a Carey 
Act entryman exhausts his right by a single entry of less 
than 160 acres. However, the State of Wyoming has enacted a 
provision which permits individuals to make more than one 
entry as long as the total of all entries does not exceed 
160 acres.19/ 


14/ See for example, Wyo. Stat. Ann. sec. 36-109 (1957); 
N.M. Stat. Ann. sec. 7-4-17 (1966). 


Idaho Code Ann. sec. 42-2014 (1948). 
Rev. Code of Wash. Ann. Bee. 79.48.1590 (1962) 
Nev. Rev. Stat. sec. 324.220 (1967). 


See, for example, Idaho Cede Ann. sec. 43-2014 (1948). 


Btu eh 


Wyo. Stat. Ann. sec. 36-109 (1957). 
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d. Price 


Federal law does not establish a minimum or maximum sale 
price for Carey Act lands or require the states to charge the 
entryman for the acreage entered. However, all of the states 
have established sale prices in order to derive some revenue 
from the program. The most common price charged is fifty 
cents per acre. 20/ Some of the statutes grant administrative 
discretion to those managing the program. Nevada permits the 
price to be set at not less than fifty cents nor more than 
one dollar per acre, depending on the location and character 
of the land and climatic conditions.21/ In Oregon, the entry 
cost is one dollar per acre.22/ The payment provision in 
the Oregon statute is unusual in that the price is not paid 
by the entryman, but by the irrigation system developer out 
of the first payment made by the entryman under the water 
supply and repayment contract.23/ The Utah statute states 
that the price per acre may not exceed one dollar, thereby, 
inferring that it can be less.24/ Washington has established 
the highest minimum price, by requiring that the state receive 
at least $10.00 per acre.25/ 


e. Reclamation and Settlement Requirements 


The Federal statute requires that the entryman irrigate, 
reclaim, occupy, and cultivate the land as thoroughly as is 
required of those who enter under the desert land laws.26/ 


20/ see, for example, Col. Rev. Stat. Ann. sec. 112-2-18 (1963); 


Idaho Code Ann. sec. 42-2014 (1948); Wyo, Stat. Ann. sec. 36- 
107 (1957). , 


x Nev. Rev. Stat. sec. 324.080 (1967). 
Ore. Rev. Stat. sec. 555.130 (1955). 
Id. 


Utah Code Ann. sec. 65-3-11 (1968). 


Rev. Code of Wash. Ann. 8eC. 79-48-130 (1962). 


BE REEE 


43 U.S.C. sec. 641 (1964). 
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To implement this requirement the states have adopted occupa- 
tion, reclamation and cultivation requirements. The states 
have interpreted the Federal provision as establishing only a 
minimum which may be exceeded. Therefore, some of them have 
adopted more stringent requirements than those required by 

the desert land laws. For example, Wyoming requires the entry- 
man to make final proof within three years by showing that 

the land has been reclaimed, settled and occupied and that 
one-quarter of the irrigable area, including not less than one- 
eighth of the total area, of the entry has been cultiviated 

and irrigated.27/ The Wyoming statute also states that the 
entryman must reside on the entry for a period of time 
established by regulation.28/ 


In Idaho, the settler must cultivate and reclaim one- 
sixteenth of his entry within one year after receiving notice 
that the irrigation works are complete. Within two years, 
one-eighth of the entry must be irrigated and cultivated, and 
final proof must be made by the end of the third year.29/ 

The New Mexico statute is almost identical to that of Idaho 
except that the entryman is given only one year within which 
to cultivate one-eighth of the entry and two years within 
which to file final proof.30/ 


As stated before, the Carey Act requires that the lands 
be irrigated, reclaimed and occupied, and that not less than 
twenty acres of each 160-acre tract be cultivated by actual 
settlers, as thoroughly as is required of citizens who may 
enter under the desert land laws. This provision is somewhat 
confusing since it uses the terms "occupied" and “actual 
settlers" in spite of the fact that the desert land laws do 
not require occupation or residence on the land.3l1/ If 


Wyo. Stat. Ann. sec. 36-110 (1957). 


Id. 


27/ 

28/ 

29/ Idaho Code Ann. sec. 42-2019 (1948). 
30/ N.M. Stat. Ann. sec. 7-4-19 (1966). 
31/ 


See discussion Chapter 3, pp. 132-33 


3075 


the Carey Act can be interpreted to require occupation of the 
land only to the extent required by the desert land laws, 

the states do not need to require residence on Carey Act 
entries. 


An examination of the various state statutes, however, 
indicates that all the states require some form of occupation 
and residence on the entry. For example, the Idaho statute 
echoes the language of the Federal provision and requires 
that final proof include proof of settlement and actual 
occupation. However, this statutory language is very vague 
and does not require that residency be established within 
any particular period after entry or provide a minimum length 
of time during which residence must be maintained.32/ The 
New Mexico, Wyoming, Nevada, Washington and Colorado statutes 
are nearly identical to that of Idaho, containing the same 
vague language. 33/ Therefore, while it can be said that 
some residence is required in all states, the type and dur- 
ation is unclear from an examination of the statutes. 


£. Issuance of Patent 


Upon successful irrigation, reclamation and occupation 
of the land, a patent is issued from the Federal Government 
to the state.34/ The state in turn passes title to the 
entryman. Once the patent is issued the entryman is free 
from any further Carey Act requirements, state or Federal. 


B. Agricultural Land Laws of the 


Eleven Western States 


Other than the Carey Act provisions discussed above, none 
of the eleven western states of Arizona, California, Colorado, 
Idaho, Montana, Nevada, New Mexico, Oregon, Utah, Washington 
and Wyoming have laws similar to the Federal acts providing 


32/ Idaho Code Ann. sec. 42-2019 (1948). 


33/ N.M. Stat. Ann. 8ec: 7-4-19 (1966); Wyo. Stat. Ann. 
sec. 36-110 (1957); Nev. Rev. Stat. sec. 324.230 (1967); Rev. 


Code of Wash. Ann. sec. 79.48.150 (1962); Colo. Rev. Stat. Ann. 


sec. 112-2-20 (1963). 


34/ 43 U.S.C. sec. 641 (1964). 


~308- 


for disposal of agricultural land for less than its appraised 
value. These states, with minor exceptions, have enacted 
general sale and lease provisions which apply to all public 
lands capable of use or development for nonmineral purposes. 
The sale and leasing of mineral lands are usually covered by 
special, separate statutes which are beyond the scope of this 
study. The sale and leasing laws of the eleven western states 
have been examined, and what follows is a limited description 
of the variety of laws and policies in effect in these states, 
Rather than enumerate these laws, state by state, the differences 
are discussed by subject.35/ 


1. Appraisal _ and Classification Requirements 


To provide for the orderly disposition of state public 
lands, most of the eleven states studied have either consti- 
tutional or statutory provisions requiring that all public 
lands be appraised and classified, These two terms should be 
distinguished. Appraisals are carried out to insure that the 
state receives the fair market value for any lease or sale. 
The purpose of classification is to insure that the land is 
disposed of for its highest and best use, 


Constitutionally, the approach may be general or very 
specific. The Wyoming Ccnstitution, for example, merely 
recites that state lands shall be disposed of after having 
been duly appraised by the land commissioners.36/ In contrast, 
the Montana Constitution is much more detailed and requires 
that the lands not orly be appraised but also be classified 
as (1) valuable for grazing, (2) principally valuable for 
timber, (3) agricultural lands, or (4) within a town or within 
3 miles of a town.37/ 


While some of the states, such as Wyoming, provide for 


35/ The textual material and footnote citations in this 
chapter are not meant to be an exhaustive discussion and 
listing of every state law studied. In general, only rep- 
presentative samples of the law in each area researched are 
discussed, along with any significant variations discovered. 
For a complete list of the state statutes in the areas 
investigated, see Appendix E pp. E-1l to E-4. 


36/ Wyo. Const. art. 18 sec. 1 (1890). 


37/ Mont. Const. art. XVII Bec. 1 (1889). 


a continuing program of classifications and appraisals, 38/ 
other states carry out classifications and appraisals only 
when a request for lease or sale has been made.39/ The Idaho 
procedure represents an interesting combination of the two 
approaches. Classification and appraisal may be carried out 
on motion of the board of land commissioners, in which case 

a fee of five cents per acre may be added to the price of the 
land when sold. The board will also classify and appraise 
land on request, in which case it may require that the costs. 
involved be paid in advance by the applicant .40/ 


Although appraisal is required by statute or constitution 
in all of the states before any land may be disposed of, 
classification is not. However, even when the statutes do not 
require classification, the effect of other state laws makes 
classification a necessity. For example, as will be more 
fully discussed later, in California, agricultural land may 
be sold only to actual settlers. Therefore it is always 
necessary to ascertain what is agricultural land. Further, 
all the states have special mineral leasing provisions, which 
means that the mineral lands must be defined and segregated. 


As noted above, the Montana Constitution requires classi- 
fication into specific categories. The California statutory 
provisions are not mandatory but merely permit the state 
lands commission to classify any or all state lands for its 
different possible uses.41/ The Utah law says that the land 
shall be classified: "(A)ccording to the following classifi- 
cation: agricultural, grazing, timber, reservoir sites, 
natural gas producing, mineral, coal, stone, saline or arid 
lands... ."42/ 


38/ Wyo. Stat. Ann. sec. 36-18 (1957). See also, Colo. Rev. 
Stat. Ann. sec. 112-3-8 (1963). ; 


39/ See, for example, Cal. Public Resources Code 8ec.6502 (1968). 


40/ Idaho Code Ann. sec. 58-301 (1948) . 
41/ Cal. Public Resources Code sec. 6201 (1968). 


42/ Utah Code Ann. sec. 65~1-28 (1968). 
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2. Sale of State Land 


All of the states studied have enacted statutory pro- 
visions for the sale of public lands. Generally, however, 
the sales statutes are not specifically designed to encourage 
agricultural development and the sale procedures are uniform 
irrespective of the type of land being sold. Further, the 
sales statutes are not intended to provide a subsidy for 
agriculture, as the land must be sold at prices related to 
the appraised fair market value. 


a. Eligible Purchasers 


Since the states are to receive the fair market value 
for the sale of public lands and no subsidy is intended, the 
eligibility requirements are generally not strict. Most of 
the states merely require that the purchaser be a United 
States citizen or have declared his intention to become such.43/ 
Some of these statutes particularly require that purchasers 
have attained the age of eighteen years, 44/ and one, Montana, 
requires them to be at least twenty-one years of age. 45/ 

Even in those states which do not specifically provide that 

the purchaser must have reached a given age, it must be assumed 
that some age restriction does exist; otherwise the prospective 
purchaser might not have contractual capacity. 


The State of Washington recently amended its purchaser 
qualification statute. Previously the statute required the 
purchaser to be a citizen or one who has declared his intention 


to become a citizen. However, in 1967 the language was 
changed so that "any person” may purchase or lease property.46/ 


43/ Idaho Code Ann. sec. 58-313 (Supp., 1967); Colo. Rev. 
Stat. Ann. sec. 112-3-25 (1963). 


44/ Ariz. Rev. Stat. Ann. sec. 37-231(B) (1956); Ore. Rev. 
Stat. sec. 273.255 (1967). 3 


45/ Rev. Codes of Mont. Ann. sec. 81~908 (1966). 


46/ Rev. Code of Wash. Ann. 8e€C. 79.01.088 (Supp.;: 1968) . 
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In a number of the states studied, corporations are 
eligible to purchase. lands.47/ In those. states where the 
statute merely authorizes "citizens" or "persons" to purchase, 
the status: of corporations is determined by the state's de- 
finition of these terms. For example, in Washington the term 
person is statutorily defined to include public and private 


corporations.48/ 


One state, California, has established special require- 
ments for purchasers of agricultural land. The California 
Constitution contains the following provision: 


Lands belonging to this State, which are 
suitable for cultivation, shall be granted only 
to actual settlers, and in quantities not ex- 
ceeding 320 acres to each settler, under such 
conditions as. shall be prescribed by law.49/ 


Pursuant to this constitutional provision, a California 
statute requires the applicant for purchase of agricultural 
lands to have resided in good faith on the: land for not less 
than one year, to the exclusion of any other residence.50/ 


This constitutional provision and the implementing 
statute are not as broad as a quick reading would lead one 
to believe. The term “suitable for cultivation" has been 
defined as any smallest legal subdivision if not less than 
one-half of its area will, without artificial irrigation, 
by the ordinary process. of tillage, produce ordinary 
agricultural. crops in average quantities.51/ Since there 


47/ Colo. Rev. Stat. Ann. sec. 112-3-25 (1963); Utah Code Ann. 
sec. 65-1-29 (1968); Rev. Codes of Mont. Ann. sec. 81-908 (1966). 
Rev: Code of Wash. Ann. sec. 1.16.080 (1962). 

Cals. Const. art. 17%. see... 3:, (L879): 


Cal. Public Resources Code sec. 7353 (1968). 


EERE 


Cal. Public Resources. Code sec. 7357 (1968) . 
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is little, if any, state land within California which may be 
cultivated without irrigation, the constitutional provision 
has little impact today. 


b. Minimum Prices 


As was noted earlier, the states generally require that 
lands be appraised before any sale or lease is consummated. 
An appraisal is necessary since most of the states require 
that at least the appraised value be received for lands sold.52/ 
Many of the states also require that a minimum price be received 
for land irrespective of its appraised value, and often this 
minimum price will vary according to the type of land being 
sold. In Idaho, state school lands must be sold for at least 
$10.00 per acre; however, no similar provision establishes a 
minimum price for non-school lands.53/ In Montana, agricultural 
land may not be sold for less than $10.00 per acre, while 
grazing land must be. sold for a minimum of $5.00 per acre.54/ 
In Arizona, the minimum price is $3.00 per acre except when 
the land is within the service area of a Federal reclamation 
project, in which case the minimum price is $25.00 per acre.55/ 


The: Wyoming: Constitution authorizes a unique minimum 
sale price. Like most of the other states, the land must 
be appraised prior to sale and must be sold at public auction. 
However, the constitution only requires that the land be sold 
at not less than $10 per acre.56/ Until 1961, Wyoming statutory 
law echoed the constitutional language. However, in that year, 
the Wyoming legislature, interpreting the constitution as 
establishing a. floor price below which state land could not 


52/ See, for example, Utah Code Ann. sec. 65-1-29 (1968); 
Rev. Codes of Mont. Ann. sec. 81-912 (1966). 


53/ Idaho Code Ann. sec. 58-313 (1948). 
Rev. Codes of Mont. Ann. sec. 81-912 (1966). 


Ariz. Const. art. X, sec. 5 (1910). 


E28 


Wyo. Const. art. 18 sec. 1 (1889). 
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be sold, statutorily raised the minimum price to full appraised 
value .57/ 


Not all of the states specifically require that fair mar- 
ket value be received for the land. In Colorado the consttitu- 
tion requires that lands be sold in such a manner as will secure 
the maximum possible amount therefor. 58/ In California, 
determination of price ig left to the discretion of the state 
lands commission.59/ 


c. Acreage Limitations 


Although the states have adopted similar procedures for 
the sale of state lands, there is no uniformity on the question 


of how much acreage may be purchased by one individual. Several 


states have no acreagé limitation, apparently on the theory 
that since no state subsidy is being granted by. way of a re- 
duction in price, no limitation is necessary.60/ 


The other states have widely varing acreage limitations 
which often differ within a state depending on the kind of 
land involved. In Utah, an individual or corporation may 
purchase a maximum of 160 acres of irrigated land or four 
sections of arid or grazing lands.61/ In Washington, an in- 
dividual or corporation my purchase up to one section of land, 
provided that such area not include more than 160 acres of 
irrigable land.62/ In Oregon, the statute defines types of 
state land, such as school lands, indemnity lands, university 


57/ Wyo. Stat. Ann. sec. 36-182 (1961). 

58/ Colo. Const. art. IX sec. 10 (1876). 

59/ Cal. Public Resources Code secs. 7301 and 7352 (1956). 
60/ The following states appear to have no constitutional or 
statutory acreage limitations: Wyoming, California (except as 
regards lands suitable for agricultural use, in which case 
there is a limitation of 320 acres), and Colorado. 


61/ Utah Code Ann. sec. 65-1-~-29 (1968) . 


62/ Rev. Code of Wash- Ann. sec. 81-908. 
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lands and swamp and overflow lands.63/ The acreage limitation 
provision then states that eligible individuals may apply 

to purchase not more than 640 acres of each of the various 
types of state lands.64/ The word "each" appears to indicate 
that he may purchase 640 acres of school lands, 640 acres of 
indemnity lands, and so forth, thereby permitting an individual 
to obtain substantial acreage. 


A number of states have special acreage limitation pro- 
visions which apply when the land is within the service area 
of a Federal reclamation project. For example, in Montana, 
all lands within a Federal reclamation project must be sold 
in conformity with established farm unit classifications.65/ 


3. Leasing of State Lands 


All of the states studied have laws governing the leasing 
of state owned lands. Generally, the lands can be leased for 
agriculture, grazing, recreation and other similar nonmineral 
purposes. Mineral exploration leases are handled under 
separate statutory procedures which are beyond the scope of 
this study. 


Most of the state constitutions do not specifically 
deal with the question of leasing. As a rule, terms such as 
"disposed" are used in the constitutions in a general sense 
and have been interpreted to refer to all types of land con- 
veyances including leases.66/ The Arizona Constitution, in 
contrast, states that the state and school lands shall be 
sold or leased to the highest and best bidder at public 


63/ Ore. Rev. Stat. sec. 273.251 (1967). 

64/ Ore. Rev. Stat. sec. 273.271 (1967). 

65/ Rev. Codes of Mont. Ann. sec. 81-906 (1966). See also, 
Ore. Rev. Stat. sec. 541-230 (1967) and N.M. Stat. Ann. sec. 
7-8-27 (1966). For a discussion of reclamation farm unit 


classifications, see Chapter 2 pp. 92-94, supra. 


66/ See, for example, Wyo. Const. art. 18 sec. 1 (1889); 
Utah Const. art. XX sec. 1 (1895). 
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auction held in the county seat of the county where the lands 
or a major portion thereof are located. 67/ This is one of 
a minority of constitutions which specifically refers to 
leases and requires them to be handled in a certain manner. 


The various state statutes on leasing are similar and 
are designed to insure that the states receive the fair mar- 
ket rental value of the Propeaey. in question. To implement 
this goal, an appraisal is usually required. 


Two types of lease systems are used in the states studied, 
negotiated leases and leases by competitive bid. Whether 
lease agreements can be negotiated or whether they must be 
awarded Crees competitive bids, depends on the statutes in 
each state. Only Arizona constitutionally requires leases to 
be made pursuant to public bids, but numerous state statutes 
also require such a procedure. The Washington code provision 
states: 


z The commissioner of public lands shall be 
authorized to lease, for a term of ten years 
or less, to the highest bidder at public auction, 
any state lands, for any purposes, except Sr 
of valuable minerals ... , but such lands shall 
not be leased for less than the appraised rental 
value thereof, nor shall agricultural lands be 
leased for less than ten cents per acre. 68/ 


In contrast, the California laws do not require that leases 
be awarded pursuant to competitive bidding but allow the 
state lands commission to negotiate the terms with private 
individuals. 69/ 


The Idaho rule is a hybrid of the two approaches dis- 
cussed above, A lease may be negotiated; however, if more 
than one person applies for the lease, competitive bidding 
is required. 70/ 


Most states require that the fair market rental value 
of the land be received. Some states also require that a 
minimum rental be received.in all circumstances. Montana 
however, has an unusual provision. It leases agricultural 
land on a crop rental basis. The established rent is one 


67/ Ariz. Const. art. X sec. 3 (1910). 


68/ Rev. Code of Wash. Ann. sec. 79.01.244 (1962). 


69/ Cal. Public Resources Code sec. 6501 et seq. (1968). 
0/ Idaho Code Ann. sec. 58-310 (Supp., 1967). 
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quarter of the annual crop, or the usual crop rental pr 
in the district where the iand is located, aaanesae es 
greater, 71/ 


The maximum lease term varies widely from state 

and is not always statutorily prescribed. In New Nosico cece: 
maximum lease term is five years. 72/ In Montana, the term 
can be either five or ten years. 737 Utah permits agricultu- 
ral leases for a term of up to forty-nine years. 74/ The 
longest term permitted by statute is found in Oregon, which 
permits leases for up to ninety-nine years. 75/ In contrast 
to these fairly specific statutory limitations, the Nevada 
leasing provisions are quite short and very broad, The code 
states that leases may be granted for such a term as the 
Director of the Department of Conservation and Natural Re- 
econ may eer pees Cuene ie/ The requirements for 

ees are. genera the same as the re > 
chasers of state Last Tit aaa pee stares 


C. Conclusion 


A comparison of the state and Federal disposal practices 
shows a marked difference in philosophy and peeceaiee: The 
Federal Government has adopted a policy of cheap or free land 
to encourage settlement of the western states, The states. on 
the other hand, have used their public lands as a source of 
revenue and have uniformly required that fair market value be 
eee ves gs all land Erankagtlongs The states have not used 

and resources as a device to encour 
for intensive agricultural purposes. Beanies se 


In contrast to the disposal practices, there is a gre 
deal of similarity in the state and Federai laws and policies 
relating to the leasing of agricultural land, By and large 
most of such land is leased at full rental value to whomever 
will pay the price. ‘ 


7i/ Rev. Codes of Mont. Ann. sec. 81-402 (1966). 
72/ N.M. Stat. Ann, sec. 7-8-31 (1966). 
73/ Rev. Codes of Mont. Ann, sec. 81-407 (1966). See also 


- Code of Wash. Ann, sec. 79.01.096 (S : 
(Maximum term, 10 years). aa on: 


74/ Utah Code Ann. sec. 65-1-108 (1953). 


75/ Ore. Rev. Stat. sec. 271.310 (1967). 


76/ Nev. Rev. Stat. sec. 322.060 (1967). 
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| CHAPTER 9 
| PROBLEM AREAS 


The public land laws analyzed in the first part of this 
| report were enacted, for the most part, many years ago. They 
originated in a different era and were designed to meet 
problems the nation no longer faces. The question is have they 
| become obsolete. Since their passage technology has revolutionized 
the American way of life. Travel is swift, markets are close, 
the productivity per worker has increased many-fold. The nation 
has shifted from rural to urban in complexion, and the average 
size of farms has increased substantially. Agriculture is no 
longer a way of life to most Americans. It is a business. 


Approximately 300,000,000 acres have been settled under 
the provisions of the agricultural land laws since their 
| passage. Naturally, the most desirable lands were settled 
first and those least suitable to agriculture are left. While 
PART III at one time homestead entries averaged almost 40,000 a year, 
| less than 200 final entries were approved in each of the last 
six years. Some years it has been less than 100, and most of 
these have been in Alaska.1/ Indian allotments have virtually 
| become a thing of the past, and except in Idaho and Nevada 
very few desert land entries are being approved these days. 
In short, not much public land is being disposed of for 
agricultural use. Is this because there is not much agri- 
cultural land available? Or is it because the land laws no 
longer work? An affirmative answer to either question is 
evidence that the present system of laws and policies may be 
obsolete and need changing. 


PROBLEMS AND ALTERNATIVES 


1 Before considering any alternatives to the present system, 

consideration should be given to some of the problems revealed 

| by the analysis of the existing lawsand policies. But even 

| before that, consideration should be given to certain funda- 
mental policy matters. For instance, are the original purposes 
of the agricultural land laws still desirable objectives in 

| the last third of the twentieth century? Presumably the primary 
purposes of these laws were to encourage family farming and the 
settlement of the interior western parts of our country. Today 

| there are slightly over 700,000,000 acres of public domain 
remaining, almost 99% of which is located in the eleven western 


1/ Bureau of Land Management, Department of the Interior, 
) Public Land Statistics, 1967, Table 21 at 52. 
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states and Alaska, with one half of this amount being in Alaska. 
Much of this land has been withdrawn for various purposes which 
are incompatible with any use of the land for agricultural t 
purposes. Is settlement of the land that has not been withdrawn 
necessary or desirable? Certainly there is no longer any need 

to "win the West". Whether there is any need to increase 
agricultural production in America is a matter of debate. 

BOopulation growth is increasing the need for agricultural pro- 

ducts, but at the same time our growing affluence is increasing 

the pressure for preserving our open spaces for recreation and 
relaxation. If the conclusion is that we do need to increase 
agricultural production, there is the question of whether this 

can best be done by encouraging the development of more family 

farms. 


Other policy questions that should be answered before 
consideration is given to specific problems and alternatives 
are: Should the objective of the agricultural land laws be 
to dispose of all the remaining ayricultural land? If so, 
should the Government try to obtain the maximum return for 
its Land? Should the agricultural land laws be used -as a 
devite for controlling agricultural production, or for con- 
trolling the use of water? Should the objective of the dis- 
posal laws be to promote the most efficient use of agricult~ 
ural land or to give the maximum rumber of people a share 
ef land? Only after some determination has been made on what 
the objectives of the land laws should be can intelligent 
consideration be given to the specific problems that warrant 
particular attention. 


For convenience of discussion these specific problems 
have been grouped into several categories. 


A. Classification Problems 


Today before anyone can make a homestead, desert land 
or Indian allotment entry, the land sought must be classified 
as valuable or suitable for agricultural purposes. The 
Secretary of the Interior is given authority to make such 
classifications by section 7 of the Taylor Grazing Act 2/ 


2/ 43 °U.8.C. ‘see.. 315f (1964). 


and the Classification and Multiple Use Act of 1964. 3/ This 
requirement that lands be classified before they can be 
entered or disposed of presents several problems. 


First, the Classification and Multiple Use Act of 1964 
is an interim measure. It grants the Secretary of the 
Interior the authority to develop criteria for classifying 
lands. It also directs him to review the public lands, in 
the light of the criteria developed, and determine which 
lands should be classified as suitable for disposal and which 
should be retained. This authority is scheduled to expire 
six months after the Public Land Law Review Commission submits 
its final report to Congress. . : 


Consideration should be given to whether this authority 
should be made permanent. If such authority is not continued, 
what will be the effect of the criteria developed by the _ 
Secretary under the 1964 Act? One answer is that the 
Secretary can continue to follow the same criteria when 
making classifications pursuant to the authority given to him 
by the Taylor Grazing Act. But this interpretation is 
tantamount to saying that the 1964 Act gave the Secretary no 
authority he did not already possess by virtue of the Taylor 
Grazing Act. If that is correct interpretation of the law, 
why did Congress pass the 1964 classification provisions and 
why did it provide that the Secretary's authority would end 
at a certain time? Rather than allowing this matter to be 
open to speculation, if the 1964 Classification Act is not 
made permanent, at least the effect of its expiration should 
be expressly spelled out. 


Another area of classification problems results from 
the fact that the courts have decided that classification 
decisions of the Secretary of the Interior are conclusive 
as long as the Secretary has not acted fraudulently, arbi- 
trarily or capriciously. With such broad power the Secretary 
is often able to decide whether the agricultural land laws 
will continue to be applicable in large areas of the public 
domain. For instance, he has classified huge sections of 
southern California as unsuitable for agriculture as a 
result of the Colorado River water rights decision.4/ 


3/ 43 U.S.C. secs. 1411-1418 (1964). 


4/ Arizona v. California 373 U.S. 546 (1963). 
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Classification decisions have frequently been contested 
in administrative proceedings and occasionally in court. 
Litigants have contended that the Secretary has literally | 
abolished scrip, Indian allotment and other rights through 
the use of his classification power. Charges have been made 
that the Secretary has used classification as a means for 
determining water rights and that in classifying lands he 
has taken into account factors, such as economic feasibility, 
which Congress never intended him to consider. The right 
of the Secretary to classify land for disposal by sale rather 
than pursuant to one of the, agricultural land laws has also 


been criticized. 


This entire question of how much classification 
authority should be delegated to the Secretary should be 
examined. If itis determined that he doés have too much 
authority or has failed to carry out the intent of Congress, 
the problem of how best to curb his authority must be 
considered. ‘ 


B. . Acreage Limitations Problems 


All of the agricultural land laws contain limitations 
on the amount of acreage a person can obtain from the Federal 
Government. Chapter 5 presents a comparison of these various 
acreage limitations. As shown there, the maximum number of 
acres obtainable varies from one law to another. 


All of the acreage limitations were established many 
years ago at a time when agricultural methods were substan- 
tially different than they are today. The study being con- 
ducted by South Dakota State University concurrently with 
this one discusses the acreage requirements in various parts 
of the country for an economic farm unit. That study will 
show that in most areas it takes more acreage than permitted 
under the statutory limitations. In such areas the agricult- 
ural land laws and policies create the following paradox. 


The Secretary of the Interior considers economic 
feasibility in classifying lands for agricultural use. In 
those areas where an economic farm unit cannot be established 
without more acreage than permitted under the statutory 
maximums, the Secretary will presumably refuse to classify 
the land as suitable for agriculture because farming is 
economically infeasible. This means that unless there is 
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some change in the laws regardin imi i 

Nt g acreage limitations, lands 
chiefly valuable for agriculture in such areas will never be 
put to their highest and best use. 


This problem of acreage limitations i 

serious warranting saa es ereee The Mi eecicetiicus. © 
whether the limitations: should be increased. If so, to what 
extent? The economic data being prepared by South Dakota 
State University provides some answers to these questions. 


C. Problems Arising From the Qualification 
Reguirements for Making Entry 
: The present qualification requirements f i 
give rise to several problems. paEreneky ape presi eat 
controversial problem areas involves group entries for desert 
land. This matter was discussed in Chapter 3, particularl 
with regard to the Indian Hill decision. i 


In many areas containing public land suitab i- 
culture it is necessary to install extensive ee ea 
irrigation works in order to put the land into production 
Very often it is not feasible to install works to serve just 
one entry. The only feasible way is to install facilities 
that can be used jointly by a group of entrymen. The 
financing of such joint use facilities is often made diffi- 
eubry, Le not impossible, by the present policies relating to 
group entries. Today corporations, associations and partner- 
ships are not eligible to make entries or accept assignments 
of entries. Only individuals can do so. Consideration 
should be given to the need to modify these laws to make it 
ras for groups of entrymen to work together toward a 
Crneek Baler of reclaiming large areas through cooperative 


: Another problem area regarding eligibilit 

involves the restriction on garter Me of ae Tiered teed 
laws prohibit entry by anyone owning more than 160 acres 
regardless of whether this land was acquired from the Govern- 
ment or from private sources. The desert land and Indian 
allotment laws do not have similar restrictions. A person 
May own a million acres of land, if it was acquired from 
private sources, and still be eligible for a desert land 
entry or an Indian allotment. Also, while a person is pre- 
cluded from making a homestead entry if he owns more than 
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160 acres, he is not. prevented from making an entry because 

of any other form of wealth. In other words, a millionaire 

whose assets are not in land is eligible for a homestead 

while a person owning 161 acres of worthless land on the top ie 
of a rocky mountain is not eligible. 


These inconsistencies and inequities could become 
major problems if homesteading and desert land entries 
again become popular. Tf one of the objectives of the 
agricultural land laws is to prevent concentration of wealth, 
consideration should be given to relating eligibility to 
total net worth and not just to ownership of land. 


D. Problems Involving Final Proof Requirements 


There are several areas where the requirements for 
making final proof under the agricultural land laws cause 
problems. The cultivation requirements of the homestead laws 


are an example. 


The homestead laws require cultivation of one-sixteenth 
of the land during the second year after entry and one-eighth 
during the third year. These requirements were put into the 
law over 100 years ago at a time when it was presumed that 
the homesteader would be a sod buster possessing little more 
than the most rudimentary tools and having to rely exclusively 
on human and animal power to clear and cultivate the land. 
Under such circumstances it might very well take a homesteader . 
two or three years to get a small fraction of his entry into 
cultivation. In those days an entryman may have been able 
to subsist on what could be produced on one-sixteenth or one- 


eighth of his entry- 


But today things are different. With the use of 
machinery, any 160 or 320 acre tract that is suitable for 
agriculture can put into cultivation in a relatively short 
time, generaily within a year. Also, under present living 
standards, if an entryman is going to use his entry as his 
principal means of support, and this is one of the criteria 
often used in determining economic feasibility in classifying 
land as suitable for agricuiture; most, if not all of his 
entry, must be placed into production within a year or two. 


Consideration should be given to modernizing these 
cultivation requirements. Increasing them may have the 
salutory benefit of discouraging land speculators from trying 
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to get title to Federal land under the agricultural land laws, 
They would be discouraged because an earlier and larger investe 
ment to develop the land for farming would be required. 


Another problem area is the desert land law requirement 
that the entryman make annual expenditures of $1.00 per acre 
for three years. Problems have arisen in interpreting this 
requirement. Usually the problems have revolved around the 
question of whevher the entryman must personally make such 
expenditures or whether it is sufficient if he causes the 
expenditure to be made by someone else. These problems can 
become intertwined with the problem of group entries as 
happened in the Indian Hill case discussed in Chapter 3. 5/ 
Consideration should be given to the possibility of making 
the present statutes and regulations regarding annual expendi- 
tures more precise so that entrymen will be better informed 
on exactly what is required, 


Another area of problems in meeting the requirements 
for a patent invovles the leasing, assigning and mortgaging 
of desert land entries. At the present time desert land 
entries may be mortgaged in states recognizing the lien 
theory of mortgages but not in states recognizing the title 
theory. This inconsistency comes about vecause of the statutory 
restrictions against assignments of entries. A mortgage which 
creates only a lien is not considered an assignment, but a mort- 
gage which is presumed to establisn title in the mortgagee is. 
Consideration should be given to making the ability to mortgage 
desert land entries uniform in all states, . 


An entry can be assigned only to someone who meets all 
the requirements of an entryman. An attempted assignment to 
anyone else will usually result in a cancellation of the entry. 
However, a proper lease can be made with anyone regardless 
of whether or not he meets the requirements of an entryman, 
Therefore, whether an instrument is construed as a proper 
lease or an unpermitted assignment is very important to an 
entryman, If it turns out to be the latter, he may lose his 
entry. The problem of what terms can be inserteu in a lease 
without jeopardizing the entry is a vexing one for entrymen 
and consideration should be given to the need for clearer 
guidelines in this area, The entryman should be able to 


5/ Supra, pp. 154-65 
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learn in advance with certainty what the consequences of his 
acts will be before he executes any instrument purporting 
to be a lease. 


A further problem involving final proof relates primarily 
to reclamation homesteads. It is the problem caused by the 
entryman failing to make final reclamation proof within a 
reasonable time. There are a substantial number of cases in 
which the entryman has made his final homestead proof but has 
gone for years without making final reclamation proof. This 
presents several problems. It results in the necessity of 
keeping the particular case file open longer than otherwise 
required, thereby increasing the paper work for the Government. 
It also can result in the entry not getting on the local tax 
rolls as soon as it otherwise would. Some entrymen may be 
refraining from making final reclamation proof in order to 
avoid taxes. Consideration should be given to requiring all 
types of final proof to be made within a reasonably short 
period of time. ; 


E. Problems Relating to Selecting The Method 
To Be Used For Disposing of Land 


Under the existing laws, homesteads and Indian allotments 
are disposed of without charging for the land. There are 
small fees that must be paid, but nothing is paid for the 
land. The desert land law is different in that the entryman 
is required to pay $1.25 per acre, in addition to certain 
fees. 


In 1961 the Secretary of the Interior stated that hence- 
forth the Federal Government should receive a full return for 
its property in terms of cash or other values. There was 
no apparent statutory authority for such a broad policy. By 
virtue of the fact that patents for homesteads and Indian 
allotments have been granted since that announcement, the 
Secretary obviously has not attempted to apply this policy to 
homesteaders or allottees. However, the Secretary's policy 
statement does serve to raise the question whether the granting 
of free land or land at a nominal price should be continued. 

At the present time there does not appear to be any pressing 
need to increase agricultural production in the United States. 
Therefore, it is reasonable to question whether there is any 
necessity for the Government to subsidize agricultural develop- 
ment by granting land at less than full value. Consideration 
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) laws and whether the intent of the two laws should be 


should be given to whether the policy announced by the Secretary 
| clarified. 


in 1961 should be implemented by statute and applied to all 


forms of disposal of agricultural land. 
When the Secretary's present authority to select between 


various methods of disposal is coupled with his authority to 
classify or refuse to classify lands, it becomes clear that 
the Secretary can determine wnether the agricultural land laws 
have any effect or not. He can in effect breathe life into 
them or abolish them, as long as he acts in good faith, ‘This 


Another problem concerning disposal has arisen under | | 
the present laws. It is whether the Secretary of the Interior 
should have the authority to determine the method of disposal 
to be used when land is classified for disposal. The Public | | 
Land Sales Act of 1964 6/ says that the Secretary of the means that change in philosophy by the Secretary or a change 
Interior is authorized and directed to dispose of public | as nication could have the same effect as a repeal or 
lands that have been classified as chiefly valuable for | Spe Berane gitar ta ee ct Mee ae 
agriculture and that such land shall be disposed of at not -Such broad authority in the Secretary * poke 
less than the appraised fair market value. At the same time | : 
the Classification and Multiple Use Act of 1964 7/ grants the 
Secretary the authority to classify lands as chiefly valuable 
for agriculture and says that it shall not be construed as | 
a repeal of any existing law. It is not easy to discern what | 
the intent of Congress was when it passed these two laws at the 
same time. The Classification Act indicates Congress intended | 
that the homestead, desert land and allotment laws would continue | 
in existance with their provisions for free or low cost land. 
On the other hand, the Public Land Sales Act directs the Secretary ) | ) 
to obtain at least the appraised fair market value when disposing yo 
of any agricultural land. One way to reconcile the acts is to 
assume Congress intended to give the Secretary the authority : 
to dispose of agricultural land either by opening it to entry 
for homesteads, desert land entries, or Indian allotments or 
by selling it. This appears to be the interpretation the 
Secretary has given to the intent of the two laws when con- | 
sidered together. As both of these 1964 Acts are interim 
measures, consideration will have to be given to the desir- | 
ability of making them permanent. At that time it would be | 
well to consider whether the Secretary should have complete 
authority to determine whether agricultural land should be | 
disposed of by sale or pursuant to one of the agricultural land 


6/ 43 U.S.C. secs. 1421-1427 (1964). | 


2/ 43 U.S.C. secs. 1411-1478 (1964). | 
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CHAPTER 10 
ALTERNATIVES TO THE EXISTING SYSTEM 


In this closing chapter a number of alternatives to the 
existing system of laws and policies relating to intensive 
agriculture are analyzed. These alternatives have been se~ 
lected from a list which is included in the appendices. 1/ 
This list was developed after examining the existing laws and 
policies, legislation proposed in years past and suggestions 
made by interested groups. These alternatives offer possible 
solutions to some of the problems discussed in the preceding 
chapter. 


Each alternative is succinctly described. Details for 
implementing the alternative, such as drafts of legislation 
or suggested changes in the language of regulations, are not 
given in most instances. The intent is to present broad gen- 
eral alternatives with a summary of the probable advantages and 
disadvantages of each. While each alternative is stated in 
a positive manner, this does not mean that its adoption is 
being advocated by this report. No conclusions or recommenda- 
tions are given. The task of drawing conclusions, making 
recommendations and prescribing action is left to the Public 
Land Law Review Commission. 


A. The Homestead, Desert Land and 


Indian Allottment Laws Should Be 
Repealed 


1. The Laws Should be Completely Repealed 


One obvious alternative to the present system of agricul- 
tural land laws is to repeal them. This would mean repealing 
the homestead, desert land and Indian allotment laws. While 
this may be a rather drastic step, it should be remembered 
that the country expanded and disposed of great quantities of 
land before these laws were passed. So they are not necessarily 
indispensible. Also, as indicated by the statistics cited in 
earlier chapters these laws are not being used much anymore 
and there does not seem to be any prospect that they will be 
used to a great extent in the future. 


1/ See Appendix F, p. F-l. 
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The acreage limitations provided for in them generally 
do not permit the establishment of economic farm units. The 
best of the public lands suitable for agriculture were, for 
the most part, transferred out of Federal ownership many years 
ago and there are relatively few tracts of agricultural land 
left in public ownership. 


Any repeal of these laws should be made subject to ex- 
isting valid rights and obligations. In other words, persons 
who have already made entry but have not yet obtained a patent 
should be entitled to perfect their entries to patent under 
the existing laws. But no new entries would be allowed. 


There are several advantages that would probably accrue 
from these laws. Repeal would eliminate the necessity of the 
Bureau of Land Management having to accept and process appli- 
cations for agricultural entries, almost all of which are 
certain to be denied. This would eliminate a certain amount 
of work which should result in some savings. Repeal would 
also put an end to speculators trying.to use these laws to 
obtain free or low cost land in hopes of later selling it for 
a profit. 


Today it is virtually impossible for anyone without finan- 
cial resources to take advantage of these laws. It is often 
necessary to spend considerable sums to demonstrate the eco- 
nomic feasibility of farming a proposed entry and if an appli- 
cation is approved more money must be spent in putting the 
land into cultivation. Thus, these laws do not assist the 
poor and cannot be considered as weapons in the war against 
proverty. Because the land is disposed of at much less than 
full value, speculators are tempted to try to perfect entries. 


If the desert land laws are repealed thete may be the 
further advantage of preventing additional land from being 
put into production in areas that are already overdrawing on 
their existing water supply. 


The probable disadvantages from repealing the agricul- 
tural land laws are that this would end the possibility of 
individuals obtaining low cost or free land for establishing 
new family farms. This possibility, while remote, still 
exists and occasionally patents are issued for homestead, 
desert land entries and Indian allotments. The repeal of 
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these laws might stifle the initiative of those hardy souls who 
are willing: to risk their own resources to develop areas that 
are now unproductive and of no real value to anyone. 


2. The Laws Should be Repealed Except in Selected States 


A variation of the alternative of complete repeal of 
these: laws, is to repeal them in all but certain selected 
states. For instance, they could be repealed in all states 
except Alaska. As approximately half the remaining public 
domain is in Alaska and that state: is sparsely populated, the 
argument for the retention of these laws in that area may be 
more valid than it is. for the remainder of the country. By 
making the laws ineffective everywhere but Alaska, most of the 
advantages. to be obtained by outright repeal would still be 
received. At the same time the benefits of these laws would 
still. be available in Alaska where most of the homesteading 
is going on and where there is perhaps the most potential for 
further need of the native allotment: laws. 


A further variation along, these lines might be considered 
with regard to the desert land laws. They are presently being 
used very little outside of Idaho and Nevada. Consideration 
should be given: to repealing these: laws: in all but those two 
states. This would have the advantage: of eliminating the 
processing of applications: in all other states, while at the 
same time retaining, whatever advantages result from these laws 
in the two areas where they are still most actively used. 


The idea of making land laws applicable to only certain 
states is not new. The enlarged homestead and the desert land 
laws have always beer limited in their application to specific 
states. 2/ Under this: alternative the number of states sub- 
ject to the desert: land laws would simply be decreased. 


B. The Acreage Limitations of the Various 
Agricultural Land Laws Should Be Increased 


To Permit the Establishment of Economic’ 
Farm Units 


1. The Limitations Should be Uniformly Increased in All Areas 


2/ 43 U.S.C. sece. 218, 323 (1964). 
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Tnere are several ways in which the acreage limitations 
in the present laws can be increased to permit establishment 
of economic farm units. One alternative is simply to adjust 
the present limitations upward to new figures. MThe only 
problem is first determining what acreage is needed for an 
economic farm, 


The advantage of increasing the acreage limitations is 
tnat it would enable people fo obtain at least enough land 
to provide themselves a reasonable standard of living. This 
presumably has always been one of the goals of the agricul- 
tural land laws. Also, an increase in the acreage limitations | 
Should enable lands chiefly valuable for agriculture to be 
disposed of under the agricultural land laws and put into 
cultivation. Now it is not always possible to do this. If 
more acreage is needed than is permitted under the laws, the 
establishment of farms is economically inreasible. Under 
present practices the Secretary of the Interior has usually 
refused to classify land as suitable for agricultural use 
if farming is economically not feasible. ae 


The, disadvantage to increasing acreage limitations is 
that it would permit concentration of ownership of land. As 
the amount of Federal agricultural land is limited, any in- 
crease in: the maximum obtainable by one person means fewer 
people will probably share this remaining land. 


2. The Acreage Limitations Should Vary From Area to Area 
ecording to Loca on ons 


Another way of increasing the acreage limitations, other 
than merely changing the numbers in the present laws, is to 
provide for limitations that vary from area to area, Such 
limitations would take into account differences in such factors. 
as soils, climate, topography, irrigation water, access to 
markets, or other factors that affect the economics of farming. 
The present acreage limitation provisions apply uniformly 
throughout the United States and allow no recognition of such 
differences. 


Providing varying acreage limitations can be accomplished 
in several ways. Congress can establish different limitations 
for different areas or it can delegate to. someone, such as 
the Secretary of the Interior, authority to fix acreage limits 
for each area. What would have to be decided is how much 
authority Congress wants to delegate. It could delegate very 
broad powers or it could confine the authority to vary the 
limits within certain prescribed bounds. This latter pro- 
cedure was followed in the reclamation laws. There the Sec- 
cretary of tne Interior has authority to establish the size of 
farm units within the limits, of not less than ten nor more than 
160 acres. 3/ 


¥ 43 U.S.C. see. 434 (196%). 
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The probable advantage of this alternative is that it 
would permit continuity in classification under already es- 
tablished criteria. If the authority given in the 1964 Act is 
allowed to expire there may be serious questions about the ex- 
tent of the Secretary's authority thereafter. He would still 
have the authority given to him by section 7 of the Taylor 
Grazing Act 5/ but it has never been determined if that 


authority is as extensive as that given to him under the 
1964 Act. 


The disadvantage of this alternative is that it would 
continue in existence any undesirable features of the present 
law. It would mean a continuation of the Secretary's rather 
extensive discretionary authority to make classifications. To 
the extent that it is felt that he has too much authority, 
making the 1964 Act permanent would be considered undesirable. 


2. The Secretary of the Interior Should Not Be Required to 


ecep pplications For Agricultura ries cep n 
Areas He has Designated as Suitable for Such Entries 


Under this alternative the filing of applications for 
entry under the agricultural land laws would be prohibited 
except in areas that the Secretary of the Interior has first 
designated as open to the filing of such applications. This 
would reverse the present procedure. Today when an interested 
party files an application-petition for entry the Secretary 
of the Interior is required to classify the land being sought. 
Under this alternative no application could be filed in any 
area unless and until the Secretary had classified the land 
as suitable for farming. In other words, under this alternative 
the Secretary would have to take the first step, whereas under 
the present law the applicant is permitted to initiate classi- 
fication. The objective of this alternative would be to pre- 
vent the filing of applications for agricultural land in areas 
tnat have not been classified as suitable for such use, 


This alternative could be effected by removing the present 
provisions in section 7 of the Taylor Grazing Act which re- 
quire the Secretary to classify lands for which an application 
for entry is filed and substituting in their place provisions 


prohibiting the filing of applications except in areas desig- 
nated by the Secretary. 


There are several advantages to this alternative. It 
would produce some of the same benefits mentioned earlier in 
discussing repeal of the agricultural land laws in that it 
would prevent wasteful expenditure of time and money in pro- 


5/ 43 U.S.C. sec. 315f (1964) 


-333- 


cessing futile applications, It would assure that applications 
for agricultural entries would be filed only for lands that 
had been examined and classified as suitable for such use, 


The real disadvantage to this alternative is that it 
would coneentrate even more power in the Secretary of the 
Interior than he presently has. Under the present law an 
applicant can force the Secretary to make a classification 
as to the suitability of a particular tract for agriculture 
and any classification he makes must be in good faith and not 
arbitrary or capricious. Under this alternative there would 
be no way for an individual to compel the Secretary to classify 
any particular piece of land. If a Secretary were philosoph- 
ically opposed to further entries under the agricultural land 
laws he could prevent them by refusing to designate any areas 
as suitable for such entries. 


3. Applicantsfor Desert Land Entries Should Not Be Required 


Oo ow Economic Feasibilit ore Be owed to er 
Public Land . = 


One of the most frequently criticized criteria which the 
Department of the Interior presently follows in classifying 
lands as suitable for agricultural entry is that of requiring 
a showing of economic feasibility. This is particularly so © 
with regard to applicants for desert land entries, Before his 
application will be approved, a prospective desert land entry- 
man must show not only his ability to finance the required 
development but also that farming the land is economically 
feasible. Sometimes prospective entrymen have had to spend 
substantial sums of money for elaborate feasibility reports by 
economists and engineers in order to substantiate their appli- 
cations. 


This alternative would permit a prospective entryman who 
wanted to risk his time and capital to make an entry without 
having to first demonstrate its feasibility. The Department 
of the Interior would be prohibited from requiring any advance 
showing of economic feasibility as a criterion for the approval 
of an application to make an entry on agricultural land, If 
the Secretary of the Interior determined that the land could 
produce crops, it would be for the prospective entryman and 
not the Secretary to decide if farming was economically 
feasible. 


The probable advantages of this alternative is that it 
would remove present bureaucratic determinations of economic 
feasibility. It would let the entryman be the judge of whether 
he wants to risk his time and capital. If his judgment is 
wrong and he fails to reclaim the land it will be his loss and 
he will not be given a patent. 


The disadvantages of this alternative are that it might 
result in entrymen attempting to cultivate land that should 
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not be put into cultivation. Under this alternative, the 
Secretary might be required to classify some land as suitable 
for agriculture, where he would not do so if he were permitted 
to consider economic feasibility. In such a case land might 
be put into cultivation when there is no realistic hope of the 
entryman being able to establish a successful farming opera- 
tion. Such a result could destroy grazing lands and cause 
erosion with no offsetting benefits to anyone. It can be 
argued that individuals should not be allowed to inflict such 
damage upon the public domain regardless of their willingness 
to risk their own resources, 


4, In Classifying Lands the Secretary of the Interior 
ou e= Pro e rom Making Any Determinations 
fe) ater ghts. so, Deser n ries se 


Upon Percolating Groundwater Should Be Permitted 
In All: States a. tone ace ie emer hee eee 


na ates 


A great deal of emphasis is placed upon the availability 
of a water supply in classifying land. The Secretary of the 
Interior has been accused of attempting to determine water 
rights through his classification authority and some of his 
decisions involving water rights questions have been criticized. 
The suggestion is often made that all water rights matters should 
be left to the determination of the states. The classification 
regulations promulgated by the Secretary seem to agree with 
this suggestion. They say that nothing in them "is meant to 
affect applicable State laws governing the appropriation and 
use of water... " 6/ But there are claims that these regu- 
lations have not always been followed in classifying land. 


The Secretary has also been criticized because he presently 
follows a policy of prohibiting desert land entries based upon 
percolating groundwater where state law does not make such 
groundwater subject to prior appropriation. The Solicitor of 
the Department of the Interior has determined that in order to 
qualify for a desert land entry the entryman must show that he 
has an appropriative right to water. 7/ In those states that do 
not recognize an appropriative right In percolating groundwater 
an entry cannot be based upon such water. 


In one sense the Department and Secretary may be said to 
be getting it from both ends. In some instances they have been 
condemned for attempting to follow state law with regard to 
percolating groundwater, while in some other cases they have 
been criticized for supposedly ignoring state law. 


As an alternative to the problem relating to percolating 
groundwater, the present laws and policies could be revised. 


6/ 43 C.F.R. sec. 2410,0-2 (1968). 
T/ Solicitor's Opinion M+36263 (February 23, 1955). 
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Desert land entries based upon percolating groundwater could 

be permitted in all states, including those where groundwater 
is not subject to prior appropriation. Under the present inter- 
pretation of the law identical factual situations in two dif- 
ferent states produce exactly opposite results. In one situ- 
ation a desert land entry will be permitted on the basis of 
percolating groundwater and in another it will not. This 
inconsistency can probably be changed by a simple amendment to 


43. U.S.C. sec, 321 (1964) by adding after the word "appropriation" 


the words "or other basis of right recognized by state law", 


The advantage of this alternative is that 1t would provide 
for uniform application of the desert land law in all states 
regardless of the legal basis on which the particular state 
recognizes rights to use percolating groundwater. The only 
apparent disadvantage is that this might tend to open land for 
desert land entries in water short states and thereby possibly 
invite further demands on already overtaxed water supplies. 


As to the other alleged problem of the Secretary often 
attempting to determine state water rights through the classi- 
fication procedure, the prohibition in the present law and 
regulations against making such determination could be strength- 
ened, An alternative to the present law would be to provide 
that if under state law the land or the applicant has a water 
right, the Secretary would be bound to,recognize it. There- 
after, in classifying land he would be precluded from denying 
an application on the grounds that the applicant has no right 
to the use of water or that such use would have an adverse 
effect on others. 


The advantage of such an alternative is that it would 
implement the intent of Congress as expressed in the Classifi- 
cation and Multiple Use Act of 1964. Congress said that 
nothing in that act is to be construed as affecting tne juris- 
diction of the states. 8/ The implication of this is that in 
classifying lands, water right determinations are matters to 
be left solely to the states. Also, such an alternative would 
eliminate the present practice of dual interpretation of water 
rights by, both the state and Federal Governments. The state 
and the Federal Government. have not always agreed in their 
interpretations. 


A disadvantage of this alternative is that one of the key 
factors in determining the suitability of land for agricultural 
use is the presence or absence of water and a person's right 
to use such water. If the Secretary is prohibited from con- 
sidering an applicant's right to water, he will not be able to 
make an intelligent decision on whether to open the land for 
entry. It can be argued that it makes no more sense to pro- 
hibit the Secretary from fully considering the question of the 


8/ 43 U.S.C, sec. 1417(d) (1964). 
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applicant's right to water than it would be to prohibit him to 
consider the applicant's ability to obtain seed, fertilizer or 
any other ingredient necessary to produce a crop. 


D. The Federal Government Should Receive 
Full Value in Return For its Property 


Under the present agricultural land laws Federal land is 
disposed of either free of charge or at nominal costs. Desert 
land entrymen must pay $1.25 per acre while homesteaders and 
Indian allottees pay no charge for the land. An alternative 
to this system is to provide for a greater return to the Fed- 
eral Government for any land disposed of for agricultural use. 
seca the Federal Government should receive is a policy 
matter. 


1. The-Government Should Charge Full Market Value 


One alternative would be to charge the full market value, 
The way this could be done would be to establish the fair mar- 
ket value by appraisal and then put the land up for sale by 
competitive bidding with the appraisal price being the mini- 
mum acceptable bid. There is relatively little public domain 
left that is suitable for agriculture, Therefore only a 
small percentage of the population can possibly obtain a share 
of it and it can be argued that the only fair way to make this 
small amount of land available to all is to sell it by com- 
petitive bidding. 


The obvious advantage of this alternative is that it 
would give the Federal Government full value for its land, 
It would prevent a windfall to anyone and end subsidization. 
Making prospective users of public domain pay full price for 
the land should curtail speculation and discourage or prevent 
the cultivation of public land which ought not be cultivated. 
This in turn should encourage more intensive use of private 
land and tend to increase its value. 


The disadvantage of an alternative requiring full cash 
value for Federal land is that it would make it impossible 
for persons without money to obtain such land. Also, it 
would have the effect of ending the present agricultural 
land laws because the land would have to be disrosed of prior 
to entry and all of the present requirements concerning entry, 
cultivation, residence, etc., would be eliminated. Another 
possible disadvantage would be the administrative cost in 
appraising land and providing for sales. However, any such 
added administrative costs might be offset by the elimination 
of expenses required under the present laws and policies. 


2. The Government Should Charge Full Market Value Less a 
Certain Sum Per Acre 


A variation of the alternative of requiring full cash 
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value, would’ be to provide for the disposal of agricultural 
lands ata price not as high as full value but close to it. 
As an example, the land could be disposed of at full value 
less $25.00 per acre. The price could be established at the 
time of entry and an agreement entered into with the entry- 
man that would require him to pay such a price before issu- 
ance of a patent. The objective of this alternative is to 
provide a greater return to the Government for its land than 
it presently gets but at the same time grant a subsidy to 
encourage the development of agricultural lands. Under this 
alternative the residence, cultivation and other requirements 
of the agricultural land laws could be continued. 


The advantages of this variation are several. It would 
return almost full value to the Federal Government. It should 
discourage speculation. It would offer an inducement for 
developing. the land for agricultural purposes and by still 
requiring cultivation and other requirements and making the 
entryman wait several years for his patent it would give some 
assurance the land would be used for farming. 


The disadvantage of this alternative is that it would 
grant public property to a citizen at less than full value, 
but that is being done under the present agricultural laws. 
It would also have the disadvantage, although to a lesser 
extent than under the alternative of charging full value, of 
preventing many people from being able to obtain agricultural 
land. 


3. The Government Should Charge Full Market Value and Re- 
strict the Use of the Land to Agriculture 


There is still another possible alternative to the 
present laws providing cheap land. It is to provide for the 
sale of agricultural land at full market value but to put a 
restriction in the patent limiting the use of the land to 
agricultural purposes either permanently or for a specified 
number of years. The objective of this alternative would 
be to obtain full value for the property while at the same 
time assuring that it will be used for agriculture. If it 
is determined that the land is chiefly valuable for agricul- 
ture and the Federal Government wants to be assured that the 
natural resources are used for their highest and best use 
this alternative might be considered. 


This variation has the same advantages as the alter- 
native providing for sale at full cash value, except that 
the price would undoubtedly be somewhat less because of the 
patent restrictions. It would have the further advantage 
that land chiefly valuable for agriculture would not be 
diverted into other uses, at least for a specified period 
of time. This would discourage speculators from buying the 
land. 
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However, this alternative would have certain distinct 
disadvantages, First, as indicated above, the price which 
the Government would receive would be somewhat less than 
could be obtained if there were no restrictions on use. 
Second, if there are restrictions on use, there would be the 
administrative problem of seeing that there was compliance 
with the restrictions. If there was no compliance there 
would be the further administrative problem of enforcement. 
There could be an additional disadvantage if restrictions 
of use are put in the patent. It is possible that the high- 
est and best use of the land might change from agriculture to 
something else during the period of restricted use. In such 
a case the restriction would not be in the public interest. 


E, Corporations, Partnerships and Associations 
Should Be Permitted to Make Homestead and 


Desert Land Entries 


Under the present laws only individuals are eligible to 
make entries. Corporations and partnerships cannot qualify 
as entrymen. While in certain instances group entries are 
permitted, they really can be done only if all of the mem- 
bers of the group are able to demonstrate their continued 
individual status. There is great danger whenever a group 
of entrymen undertake activities jointly that their entries 
will be rejected because of such group activity. This is 
so even though it is often desirable that groups of entrymen 
unite to solve common problems. Therefore, as an alternative 
to the present legal system, eligibility for entrymen could 
be changed to include corporations, partnerships, and associ- 
ations. 


Such an alternative would permit recognition of the fact 
that corporate farming is becoming more prevalent. It would 
enable-entrymen to operate as corporations or partnerships 
if there are business or tax advantages in doing so. It 
should be noted that the Federal Government does permit cor- 
porations to use Federal lands for agricultural purposes in 
some instances. For instance, Department of Agriculture use 
permits for farming can be granted to corporations, and the 
Bureau of Reclamation leases agricultural land to corporations. 
Also, the Public Land Sales Act of 1964, 9/ which directs 
the Secretary of the Interior to dispose of land classified as 
chiefly valuable for agriculture, says that such land may 
be sold in tracts up to 5,120 acres to qualified individuals: 
"Qualified individuals" is defined in the act to include not 
only individuals, but partnerships, associations and corpor- 
ations. 10/ Thus, there is precedent for disposing of agri- 
cultural land to other than individuals. 


9/ 43 U.S.C. secs. 1421-1427 (1964). 
10/ 43 U.S.C. sec. 1425 (1964). 
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The advantage to this alternative is that it would per- 
mit persons who presently farm or contemplate farming under 
corporate status from having to abandon such a practice or 
resort to subterfuge in order to take advantage of agricul- 
tural land laws, It would also permit groups of entrymen 
more flexibility in contracting with each other for joint 
facilities and in obtaining financing for such works, 


The disadvantage of this alternative is that it might 
permit an individual or a small group of individuals to ob- 
tain large blocks of public domain in concentrated ownership 
through the use of numerous corporate entities all owned by 
the same person or persons. It would clearly abandon the 
concept of encouraging the establishment of family farms, 

It would obviously require the elimination, at least to some 
extent, of the residence requirements in the homestead laws 
because of the inability of corporations to meet them. 


F, The Cultivation Requirements in the 
Homestead Law Should be Changed 


One of the principal requirements in making final proof 
on a homestead entry is cultivation. The law requires the 
entryman to cultivate one-sixteenth of his entry during the 
second year and one-eighth during the third year after entry. 
These requirements, as indicated in the previous chapter, are 
really not in tune with the times, As an alternative, the 
entrymen should be required to achieve maximum cultivation 
of his entry within a year or two. What would be considered 


maximum cultivation would be determined by the agricultural 
practices in the area. 


The advantage of this alternative is that it would re- 
quire the homestead entryman to proceed more quickly in de- 
veloping his land. It would discourage speculators who have 
no. intention of permanently farming the land because it 
would require them to invest far more in agricultural devel- 
opment than they now have to do, At the present time a 
speculator disguised as a farmer can obtain a patent by cul- 
tivating only one-eighth of his land. Another advantage to 
this alternative is that if it is desirable to open public 


land for agriculture this would get the land into production 
more quickly. 


The disadvantage of this change is that it would force 
entrymen to have more capital available at the time of their 
entries than is required by the present laws. 


G. Mortgagi of Desert Land Entries 
Shoutd be Permitted in All States 


The present law permits the mortgaging of desert land 
entries but prohibits assignment of the entry to anyone not 
qualified to be an entryman. Consequently, under the inter- 
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pretation of the present law mortgages are permitted in those 
states that recognize the lien theory of mortgages but not in 
states recognizing the title theory. The Department of the 
Interior's position is that in title theory states a mort- 
gage 1s a conveyance and tantamount to an assignment unless 
made to a qualified entryman. Because of the differences in 
state laws regarding the theory of mortgages, different re- 
sults occur under the desert land laws from one state to 
another even though the factual situation and the reality 

of the mortgagee's interest are the same in both cases. This 
alternative would abolish the distinction between mortgaging 
under the two theories and permit mortgaging of desert land 


entries in all states regardless of that state's theory of 
mortgages. 


Thic would have the advantage of providing uniformity 
in administration of desert land entries in all states based 


upon the practical effect of the transaction without regard 
to legal theory. 


There does not appear to be any real disadvantage to 
this alternative. In the event tnat the mortgagee is re- 
quired to foreclose on his mortgage his position would be 
the same in both states. He could qualify as an assignee 
only if he could meet tne requirements of an entryman., If 
he could not, he would not be entitled to any patent. Any 
intelligent mortgagee would take this into account in deter- 
mining whether to loan money to the mortgagor. 


H, The Laws and Regulations Governing Leasing 


of Desert Land Entries and Having Third Persons 


Perform the Final Proof Requirements Should 
Be Clarified 


The present laws and policies do not clearly define the 
distinction between a permissible lease of a desert land entry 
and an unpermitted assignment, The same is true with regard 
to distinguishing between hiring someone to perform neces- 
sary reclamation work and assigning the entry. Under the 
present policies of the Department of the Interior, particu- 
larly those established subsequent to the Indian Hill 
decision, ay the ability of an entryman to lease his entry 
and have someone else carry out the final proof requirements 
is quite restrictive.. At least, an entryman contemplating 
Such action must be on guard to be sure that his lease is 
not construed as an invalid assignment. Also, at the present 
time the regulations do not clearly state which expenditures 
made by a third person will be considered as fulfilling part 
of the entryman's expenditure requirements. These vague areas 
in the law can trap an entryman acting in good faith and 
cause him to lose his entry. An alternative to this present 
system would be to clarify this area of the regulations so 


11/ Supra pp. 154-65 
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that an entryman will know with certainty what types of 
agreements he: can enter into without fear of loss of his 
entry. The terms which can’ or cannot be included in a per- 
missible lease could be set forth with specificity. 


This alternative would-have the obvious advantage of 
making more clear what.is felt. by some to be an ambiguous 
policy. It would=protect entrymen from inadvertently enter- 
ing«into. unpermitted assignments and thereby voiding their 
entries; 


The only disadvantage of this:alternative is that it 
would require the: Department of the«Interior to spell out 
its polictes-more»clearly. This would provide for more rig- 
idity and=perhaps diminish the Department's administrative 
flexibility... 
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APPENDIX A 


PUBLIC LAND LAW ACTIVITY 


STATISTICS 
INDEX 
Table No. Subject 
1 Homestead and Preemption Entries 
2 Final Homestead Entries Approved 


Number 


8.2723 
9.505 
8.924 
15.353 
18.957 
23.74 


Original 


Acres 


1.032.871 
1.247.170 
1.141.443 
1,890 847 
1.834.512 
2.332 151 
2.698.481 
3.754.203 
4.657 355 
4.595.435 
3.76). 199 
3.489.570 
2.369, 782 
2.867 B13 
2.176.257 
4.496.854 
5.267. 384 
6.054. 708 
3.028, 100 
6.348 AHS 
8.171.914 
7, 831.509 
7.415.885 
9.145.135 
7.594.350 
6.676.615 
6.029.230) 
5.531.678 
5,040,393 
7.716.062 
6.808.791 
8.010.967 
5.009.491 
4.630.915 
4.452.289 
 , 2003 557 
6.177.587 
8.478.409 


P. Gates & R. Swenson, 


History of Public Land Law Development 
pp. 799-801 (1968) 


Howrsrreap ann Parrsrcion Escrnies® 


Final Commutation” 

Number Aercs Number Acres 
2.772 355 086 bs 
3.965 504. wi ° 

4.041 SIG AZB o clahe  e Shases : : 
3.087 629, 12 g oe a 

5.917- 707 .409 = 
10.311 1.224 891 a Mae 
14.129 1.585.782 3 i" bese 
18.293 2 2068 538 P 

22 330 2 .590..553 ~ 
19.900 2.407 .828 J oe p 
22.460 2.662.981 

17,391 2.070 . 842 S 
15.441 1.938 235 aoe ih acie E 
13.077 1.928 005 858 177 .329 
17.174 2.219.454 7.438 1.077.383 
18.988 2.34 .414 8.411 1.286.119 
21.843 2.945.575 G 623 1.426. 188 
22 066 3.032.679 7.633 1.127.444 
19.356 2.663.532 4.866 720.415 
19. 866 2.749.037 10,20] 1.578.707 
22 413 3.175.401 14.057 2, 837.988 
25,549 3.681.709 10.030 1.521.587 
28 , O80 4.060 . 595 6.065 905.536 
27 6th 3.954. 58H 3,916 546 . “HZ 
22,822 3.259.897 2.914 383.699 
24.204 3.477.232 3.175 425.665 
20 544 2.929 .t+47 2.379 319.308 
20.922 2.980.809 2.306 312.538 
20.099 2.790, 24:5 1.875 242 HOD 
20,415 2.778.404 1.301 162,345 
22,281 3.095.018 2331 BUS. 205 
22,812 3.034.149 3.083 424 205 
2,278 3.477 .687 3.923 343.944 


Number 


Preemptians 


Acres 


Number 


68 648 
98 , 829 
8, 188 
69,175 
70,344 
89 ,600 
93,957 
87,057 
75.445 
70,720 
32,991 
37.800) 
21,229 
62,360 
63,262 


38.896 - 


35,875 
39,341 
48 532 
43.815 
29,263 
18,942 


-\cres 


9.497.275 
14,033,245 
11,193,120 
10,171,265 
12,895,571 
13,974,931 


tl. 222,053 
12.117.087 
12.439.774 
13,628,107 
12,020,527 
7,419,628 
10,203,965 
13.501, 100 
13.661 635 
8.979.792 
5,524, 149 
3,984,155 
3, 188.686 
3.001 403 
3,230,764 
3,360, IHD 
4.178.495 
4, 9200 BHQ 
4,924,0t 
$089 B54 
2.714.029 
2.862.142 
P4195. 512 
58550 
121.777 
81.920 


Number 


37,544 
31.618 
26 3435 
23,912 
34.763 
35,309 
40.545 
52.95 
46,767 
42,504 
4,456 
$1 064 
59.363 
33.308 
40,037 
39,703 
45,222 
42,512 
333,464 
40,581 
34,490) 
31.363 
22 685 
18, 266 
14,884 
12,404 
9.500 
6,811 
49,367 
5.068 
4.932 
$00 
$087 
$,627 
$925 
5,221 
V4 
$.952 


Final 


5,240, 780 
4,342,486 
3,575, 761 
3,232,293 
4,835,488 
4, 984 543 
5.769.783 
7,366. 988 
6.763.682 
6,703.08) 
7.385.019 
6,767.94 
10,884 .822 
9,941,317 
7.560.805 


4,811,311 
4.067.769 
3,4, 363 
2,608,071 
1,828,258 
1.711.993 
1.380, 542 
1.360, 221 
1.214.519 
908 , 329 
125,594 
642.154 
fbb, 700 
16 B25 


Howesteao ano Prarenprion Extaies* (Coat.) 


cm me ee ee eee ee -—-—— 


Commutations 

Number Acres 
5.115 709.833 
7.989 1.105.850 
15,198 2,194,743 
15.092 2.142.185 
10, 1-44 1.416.100 
9.765 1.367.793 
13,343 1.926 .A2b 
23.059 3.124.277 
21,257 3. ObF, 215 
17,092 2.559.123 
17.679 2.635.969 
16.738 2.461.871 
6.111 875.536 
4,584 hd0, 196 
2.694 379.9233 
1.745 230). 409 
1,494 185.818 
1,193 144.414 
841 91.057 
245 24.444 
144 12.708 
53 $625 


Pieemptions 
Number Acres 

81 12 065 
bh 9.270 
104 14.200 
72 9.675 
+6 3.619 
19 2.005 
20 2.701 
39 10,877 
74 8.315 
+29 34.727 
24 1.706 
7 | 2.543 
22 3.063 
63 8.363 
7 740) 
+ 394 
6 221 
| 40 
a 8b 


TABLE 1 
(Cont.) 


Hoursreao ano Parewerton Excnaiei* (Cont.) 


| 


Final Commutations” Preemouans 
Year Number Acres Number Acres’ Number Acres Number Acres 
{939 410 70,925 3.081 WOONO ON haces on peace ca tues PSE Oe ese secseeaeene cere 
i940 383 141 1.8t5 654: OSS. cee ee ee eee Fs sta end een ee ee abeaseeee 
1941 425 53.440 1.187 389,970 30 TPIS: eos ha deekg eee 
IH2 285 37.435 821 202 . 666 18 8 328" see tee eee 
1943 213 29.299 499 114,481 18 1.40 . ses+ i cet cceeseeeeuse as 
9-4 158 19,868 418 53.719 17 PESO oot ee Ace ganueete oe 
1945 185 22.694 249 37.398 il (GR? och ic 22 cst cee oeese 
ISt6 144 18,260 24 33.506 4 FA sce acco Heeb we 
1947 475 35,092 243 3.200 26 BENT gets cketheecas ue eee 
1948 689 85.734 168 20.576 & CE segs ndcmnintcegaeraeen 
1949 684 82,712 335 41.41 16 VS TRE tea vedeiesteeame keaton 
1950 S71 79,840 418 49.392 14 BESGRe oe sacs peice acce seeds owe 
1951 415 56 ;209 660 70.830 26 FOGFS? sei scteiscncciconpewnesee> 
1952 460 59.070 357 41.965 20 TIDES adc each occa cee 
1953 483 - 61,536" 353 44,497 13 TEIS sas cdeatane pees eos 
1954 474 60.127 370 46 .056 8 GEE psec ee eee este 
1955 482 43 569 HO 39.458 15 sGS! sooo cece geet eres 
1956 4535, 37.315 330 GESNST * Te Ft SSG a es 2 Bhs oe ede SS 
1957 662 79.452 422 65,753 18 SeHIGF shine och sad. seb sees 
1958 524 69.641 306 43.147 40 FiZE9" hue coe sc See eee 
1959 1.181 146,766 342 SESOG? 2 ons 2 8S Sides ick wees eet ee 
1960 1,077 147,916 376 4550977 8322 Seb a Ae Sc os Ree ctw co betes seer 
1961 612 76.875 438 ST 4GEU Bas Gah BIRO O en 6 ri ao ckcntenae ieee 
1962 661 80.452 173 23,138 213 27 168s | adits eek. tees See 
1963 383 46,139 199 24.659 245 SEL O80> 3365. ks no whee ees 
1964 291 31.41 315 63 .423 344 SZ2OG 16h et ee ee ee 
1965 182 22,173 262 30.289 159 1B 2 as i SO che ees 
1966 us 15,514 249 33.526 142 DORTOS? \ cceedas ss Suk Cues Seas 
1967 31 7,442 196 23.405 12 US SIGE ee AOE sce cee eee eee 
Totals 2.992 .058 3510. 748 ,328 12623.69i © - 270,415,324 a 185.674 27. 413.365 


® Preemption entries and commuted homesteads are not available in the Annual Reports for the years before 1331. nor nave [ deena adic co Su a 
the commuted entries for the years after 1919 save for scattered years and for 1941-1967. Most of the later commuted entries are tor Romesiescs 
en Indian lands. 

® An official of the Department of the Interior told the author that commuted homesteads are included in the final entries in the co: .mns above. 
though in some of the earlier years this is not clear. Homesteads on ceded Indian lands are not included. Ta Psdic Lied Moise. .297. 2.9. 
the total acreage “granted or sold to homesteaders™ i.e. final entries including commutations and homesteads on ceced Indian Lancs. is 237. 20U.U0U. 
Jerry A. O'Callaghan, Bureau of Land Management, Department of the Interior, to the author, January 3, 1955. 


TABLE 2 
Source: Bureau of Land Management, Dept. of 


Interior, Public Land Statistics: 1967, Table 
21 at 52, 


FINAL HOMESTEAD ENTRIES APPROVED, 
May 20, 1862 - June 30, 1967 


Year Number Acres 


1868-70 er enn eee e nn 10,778 . 1,379,116 
1871-75 eer enn mene nner ne- SS a1 6,215,783 
1876 -80-9- enn enn ene 97,722 11,670,439 
1881-85 ------ <2 2-9 - 95,158 12,630,327 
1886 -90--- enn enn nnn en 115,264. . 16,330,272 
1891-95 ------ neem e eH 116,178 16 ,602 ,473 
1896-1900 <------""""""-"-- 110,593 15,275,647 
1901-05 ---<-----""--""""- 144,121 ! 19,812 ,927 
1906 -10----------------- 130,430 19,005,358 
1911-15----------------- 189,553 35,407,653 
1916 -20------2- ee e------ 195,401 38 ,909 ,565 
1921-25 <n nnn nnn een nnn 119,949 29,468,379 
1926 -30--- ene nem n mene 39,439 10,922,304 
1931-35 -------e e-em 20,501 6,233,399 
1936 -40----------------- 19,533 6,783,129 
1941-45 ------ennnenne- 2,830 764,204 
1946 -S0--- meee eee ---- 1,215 156 ,904 
1991-55 ene e ene renee 1,845 220,458 
1956-60----------------- 1,628 221,680 
1961-------------------- 284 38,944 
196 2 -------- - eee L73 | 23,130 
196 3-2 -- we nen nn enn eee 199 24,659 
196 4------- ee eee eee eee 147 19,445 
196 5 nnn nen en ne eee eee eee 98 11,635 
1966 ---- << - -- -- e - ee 85 10,741 
1967 ----- ~~ eee een nnn 167 21,086 
Total=------ maslnl6 9020 commen G0 LSC bo aaa 
Note. -- This table does not include commuted homesteads or home- 


steads on ceded Indian lands. The first homestead law was enacted 
May 20, 1862 (Rev. Stat. sec. 2289, 43 U.S.C. 2911). 


Ttem No. 


APPENDIX B 


FEDERAL LAND DISPOSAL FORMS 


INDEX 


Subject 


Petition for Classification 
Homestead Entry Application 


Homestead Entry Final Proof - 
Testimony of Claimant 


Homestead Entry Final Proof - 
Testimony of Witness 


Reclamation Homestead - Application 
for Farm Unit 


Desert Land Entry Application 
Desert Land Entry - Annual Proof 


Desert Land Entry - Final Proof 


ly 

| Form 2400—7 

| (September 1964) 
(formerly 4—1677) 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 


BUREAU OF LAND MANAGEMENT 


PETITION FOR CLASSIFICATION 
A PETITION TO CLASSIFY AND OPEN PUBLIC LANDS 
TO ENTRY OR OTHERWISE TO MAKE THEM 
AVAILABLE FOR DISPOSITION 


NOTICE TO PETITIONER 


Your application (which must be attached hereto) 
| requests the Secretary of the Interior to take an action 
that is entirely within his discretion. The basis for the 
| Secretary’s authority and the policies and procedures 


I HEREBY PETITION The Secretary of the Interior to 
‘have the lands described in the attached application 
‘classified or otherwise made available for entry or 
disposition pursuant to my application. 


(Date) 


which he has established under that authority, are de- 
scribed in the regulation 43 CFR, Parts 2410 and 2411. 
A copy of these regulations can be secured from any 
land office of the Bureau of Land Management. 


PETITION 


I understand that if the Authorized Officer of the Bureau 
of Land Management does not make the lands avail- 
able for disposition pursuant to my application, the reg- 
ulations of 43 CFR, Part 2411, areapplicable to my case. 


(Signature of Petitioner~-—Applicant) 


2. GPO 844-832 


st: bol coats UNITED | Sheen FORM APPROVED. ___ | 
( praia AX" DEPARTMENT OF THE INTERIOR BUDGET BUREAU NO. 42-R973.3 | 


4-004, & 4-007) BUREAU OF LAND MANAGEMENT Land Office and Serial Number 


HOMESTEAD ENTRY APPLICATION 


Sibelisindaichiig hic Li ITEM 1 — TYPE OR PRINT PLAINLY IN IN 


1. Name of applicant (first, middle initial, and last) Address (include zip code) 


Hereby makes application for [_ ]homestead entry [ enlarged homestead entry (__]additional homestead eni| 


2a. Give legal description of lands applied for 


SECTION ‘MERIDIAN etal SUBDIVISION 


State of Containing a total of acre 


b. If an additional homestead entry, give description of original entry 


SECTION TOWNSHIP RANGE MERIDIAN SUBDIVISION 


State of Containing a total of acre) 


I 


3a. Have you ever made entry upon any public land other than that described in Item 2b, above? []Yes [ ]N 
(If ‘'yes,’’ describe same by section, township, range, land district, number of entry, and state whether perfecte| 


b. Do you own more than 160 acres of land? [ |Yes [ ]|No (If “yes,’’ give total acreage and location) 


i 
| 
4a. Are you 21 years of age or over? [ ]Yes [_]No | b. Are you the head of a family? [_]Yes [ ]No | 
c. What is your marital status? Give date of marriage If husband is deceased, giv’ 
[ ] Single [ |Married [ ] Widowed [_ ]Divorced date of death 


Sa. Are you a United States citizen? [ |Yes [ ]No 


b. If ‘‘no,’? have you filed a declaration of intention? [_]Yes [_]No (If ‘yes,'’ complete the following) 


Give Date Name of Court City 


6. Have you served in the United States Military Service? [_]Yes [_]No (If *'yes,’’ complete the following) 


Branch of Service Dates of Service Serial Number 


Type of Discharge 


| RNS cepa Rem Ne poe 


7. Does the land applied for contain salt springs or deposits of salt in any form sufficient to render it valuable? 


[ ]Yes [ ]No (If ‘yes,’* explain) 


8. Is any of the said land claimed or valuable for mining purposes? 

9. Is any of the said land worked for minerals during any part of the year? 

10. Are you making application for the purpose of obtaining title to mineral lands? 
11. Is the said land occupied or improved by any Indian or other person? 

12a. Does the land applied for contain any merchantable timber? 


b. If additional homestead entry, does the land in your original entry contain merchantable timber? 


13. Can the said land be successfully irrigated at a reasonable cost from any known source of 


water supply? 
14. Is the required filing fee of $25 attached? 


15. Have you attached the required Petition for Classification (Form 2400—7) ? 


I CERTIFY That (a) This application is made in good faith for the purpose of actual settlement and cultivation, and 
not as agent for or in collusion with or for the benefit of any other person, corporation, or syndicate. (b)I am well 
acquainted with the character of the land herein applied for and with each and every legal subdivision thereof, having 
personally examined same. (c) The statements made by me in this application are true, complete, and correct to the 


best of my knowledge and belief and are made in good faith. 


(Date) (Signature of Applicant) 


Title 18 U.S.C. Section 1001, makes it a crime for any person knowingly and willfully to make to any department or agency of the 
United States any false, fictitious, or fraudulent statements or representations as to any matter within its jurisdiction. 


APPLICATION ALLOWED 
(FOR OFFICIAL USE ONLY) 


THEREBY CERTIFY That the foregoing application filed at the Land Office in 


is for surveyed land of the class which the applicant is legally entitled to enter. under the Acts of February 19, 1909 
or June 17, 1910; that there is no prior valid adverse right to the lands applied for, and has this day~ been allowed. 


(Date Application Allowed) (Signature of Authorized Officer) 


GPO 848 - 688 


Form 2211-2 UNITED STATES 
eer oeS) 9) DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 


FORM APPROVED 
BUDGET BUREAU NO, 42—R971,2 


. Land Office . 
HOMESTEAD ENTRY FINAL PROOF 


SERIAL NUMBERS 
Additional entry 
TESTIMONY OF CLAIMANT 


NOTE 


entryman’s compliance or noncompliance with the laws under 
which the land was entered. ‘Neither of the witnesses may 
be present while the testimony of the claimant is being given. 


| Address (include zip code) 


The officer before whom this proof is made will see that all 
answers are complete and responsive to the questions, and 
that the answers bring out the pertinent facts showing the 


Name of Claimant (first, middle initial, and last) 


2a, Are you a citizen of the United States? (_]Yes [_]No 


Sates eae pee = a ha ee ne ne aes eet ee net eS ten een sree <n SSS 


b. at “no,’’ have you filed a declaration of intention? [_]Yes [__]'No (I/ “‘yes,’’ complete the following) 


: ~ Date 3! Name of Court | City 


five evidence of naturalization on submitted with? [{_|]‘Entry ‘Number (-"] Final proof 


d. Give marital status hare Single ci Married (_]Widowed [__] Divorced [Date of Marriage 


e. List members of family living with you 


3. Are you entitled to credit for military service (43 CFR 2033)? []Yes [_].No 
(If "yes," erolelets the etiaijewing! 


Name of Veteran 


Relationship to Claimant 


Branch of service Serial number 


Induction Discharge 


Type of discharge Is certified copy of discharge attached? [_]Yes [ ]No 


4a. Are es the person who made the homestead aaitty (entries) noted above? [_]Yes [_]No 


b. If you hold this entry, by Saclaneent. give name of entryman and your relationship to him 


5. Give legal description of the lands included in the entry (entries) noted above 


~ SECTION ane TOWNSHIP _ | RANGE MERIDIAN 


6. Ifa married woman, did your husband hold an unperfected homestead during the period of residence claimed by 
you? | |Yes [ ]No (If *'no,’' explain) 


7a. ‘Is the residence you claim made upon [ ] original entry [__] additional entry 


b. When did you first asehin) ‘eggs! i month, day, and year) 


° 


c. Are you IANO this oot for additional leenay under Section 7 ae the Enlarged Homestead Law? [_]Yes [ ]N 


d. Did you own gs Seen ge. gts sini entire ila sci of sisatias chai LJ es [_] No 


e. Are you making this proof for a ? contiguous additional entry? e) Yes = No 
f. Have you submitted proof of required residence in connection with original entry? [. ]Yes [| }No 


Ronee 


i el 


8a. Have you a habitable house on the land? 


[ ]Yes [_] No 


c. Where did you reside before the house was completed? 


b. Was the house built after residence was established? 


[JY¥es [{_]No 


Sa. PERIODS OF ACTUAL RESIDENCE ON THE HOMESTEAD LAND 


YOU RESIDED ON THE LAND YOUR FAMILY RESIDED ON THE LAND 


RESIDENCE FROM TO FROM f TO 
YEAR * (Month, day, and year) (Month, day, and year) (Month, day, and year) (Month, day, and year) 


RESIDENCE FROM TO WHO WA$ ABSEN ; a 
(Month, day, and year) (Month, day, and year) SPRY oe Peg cera REASON FOR ABSENCE 


BOARD 
LEGAL NOT CULTIVATED FEET OF 
et GINio Hie ee en ene BUT CULTIVABLE SAW 
TIMBER 


SECTION 


11. ACTUAL AGRICULTURAL USE OF THE HOMESTEAD LAND 


EXTENT OF GRAZING 
KIND OF NO. OF QUANTITY USE OF LAND REASON FOR CULTIVATING 
CROP ACRES OF CROP LESS ACREAGE THAN 
PLANTED CULTIVATED HARVESTED NO, OF ANIMALS REQUIRED BY LAW 


CALENDAR 
YEAR 


12a. IMPROVEMENTS PLACED ON THE HOMESTEAD LAND 


LEGAL TOTAL 
SUBDIVISION VALUE 


SECTION 


b. Give estimated present value of improvements placed on the homestead $ 


*The first “residence year’’ begins with the day on which residence was first established 


B- 6 


13. Is your homestead within the limits of an incorporated town or selected site of a city or town? [_]Yes [_]No 


14. Is your homestead used for trade or business? [_]Yes [_]No (If "'yes,’’ explain) 


15. Are there indications of minerals of any kind on your homestead? [_]Yes [_]No (If “yes,’’ explain). 


16. Have you sold, conveyed, agreed to sell or convey, or optioned, mortgaged, or agreed to option or mortgage the 
land in your homestead, or any part thereof? {]Yes [_]No (If "'yes,"’ give names of parties to the trans- 
action, date, amount, and purpose of transaction) 


17. Have you ever made another homestead entry? [_]Yes [_]No (If "yes,"’ give land office, entry numbers, and 
land description) 


’ 


18. Do you own any other lands? [_]Yes [_]No (If ''yes,’’ list by legal subdivision) 


19. Was either of the witnesses present while you were giving the above testimony? [ ]Yes [ ]|No 


20. Did either of the witnesses inform you of their testimony in connection with this proof? [_]Yes [_]No 


I CERTIFY That residence and agricultural use of the 
land has been performed as set forth in my testimony; 
that no part of said land has been transferred or con- 
veyed to any other person, or otherwise alienated except 


United States; and, I have not heretofore perfected or 
abandoned an entry made under the homestead laws of 
the United States. I FURTHER CERTIFY That the 
statements made by me in this proof are true, complete, 


orovided in Section 2288 of the Revised Statutes; that and correct to the best of my knowledge and belief and 
1 will bear true allegiance to the Government of the are made in good faith. 


(Date) ! (Sign full name) 


———————————————————— ——————————————————— — 
Title 18 U.S.C. Section 1001, makes it a crime for any person knowingly and willfully to make to any department or agency of the 
United States any false, fictitious, or fraudulent statements or representations as to any matter within its jurisdiction, 


I HEREBY CERTIFY That the claimant was examined separately and apart from the witnesses in this case; that the 
foregoing deposition and affidavit were read to or by the claimant and affiant in my presence before he or she affixed 
signature thereto; that I verily believe claimant and affiant to be a creditable person and the identical person herein- 
before described, and that said deposition and affidavit were duly subscribed and sworn to me at my office in the town 


of , County of 
in the State of within the land district, 
this day of , 19 

ee ee ~ (Signature) (Official Designation) 


aA aa ea see erases sane Sommer ana 


Bo q! GPO 047.174 


rors 2211-3 UNITED STATES 
1966) 
(orsety 4.3602) DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 


FORM APPROVED 
BUDGET BUREAU NO. 42—R886.2 


HOMESTEAD ENTRY FINAL PROOF SERIAL NUMBERS 


Additional entry 


TESTIMONY OF WITNESS 


NOTE: The officer before whom this proof is made will see that all answers are complete and responsive to the ques- 
tions and bring out the pertinent facts showing the entryman’s compliance or noncompliance with the laws under which 
the land was entered. Neither the claimant nor the other witness may be present while the testimony of this witness 


is being taken. (The last page may be used for additional information.) 


1. 


Name of witness (first, middle initial, last) Give address (include zip code) 


2. Are you the same person mentioned in the published notice as 


Note: Officer before whom proof is taken will fill in the name as published 
3. Give ' gal description of the lands included in the entry or entries noted above 


SECTION TOWNSHIP RANGE RIDIAN BDIVISION 


b. How many members in entryman’s family and what is 


4a. liow long have you known the entryman? the relationship? 
c. Is the entryman married? [ | Yes j_]No 
Sa. How long have you been acquainted with the land? b. Indicate the number of times you have seen the land 


during each year of the entry 


c. Is the homestead within the limits of an incorporated 


fyi? MCP Vea NG d. Are the lands in the homestead used in any way for 


trade or business? [_] Yes [ | No (I/ “yes,” 


explain) 
e. Does the entryman reside on his entry? p 
1 Yes” ale. ]No 
f. When did the entryman establish actual residence on | 8 How many times did you see ihe cntryman and/or his 
said homestead? (G/"e month, day and year) family residing on the homestead cach year? 
h. Does the entryman, or his family, maintain a residence other than on this land? [_]Yes [{ ]No (If "'yes,"' 


give place and period of residence) 


i. Is there a habitable house on the land? (_|Yes [_]No 


6. PERIODS OF ACTUAL RESIDENCE ON OR ABSENCE FROM THE HOMESTEAD 


FROM TO 
Month, day, & ue) | (Month, day, & year 


. 
WHO WAS PRESENT * WHO WAS ABSENT * REASON FOR ABSENCE 


i 


. + 
"Specify “claimant,” “family,” ar “both 


7. CHARACTER OF LAND EMBRACED IN THE HOMESTEAD 


NUMBER OF ACRES 


NoT BOARD FEET 
LEGAL GENERAL CHARACTER NOW CULTIVATED CONTAINING me SAW 
SUBDIVISION F THE CULTIVATED BUT TREES BER 


CULTIVABLE 


ie) LAND 


8. ACTUAL AGRICULTURAL USE OF THE HOMESTEAD LANDS 


ACRES | 
YEAR | cup sivarep | KIND OF CROP PLANTED EXTENT OF GRAZING USE OF LAND 


9a. IMPROVEMENTS PLACED ON THE HOMESTEAD LANDS 


SECTION 


9b. What is estimated present value of improvements placed on the homestead? $ 


10a. LAND TREATMENTS INCREASING PRODUCTIVITY OF HOMESTEAD LANDS 
NUMBER OF ACRES : 


LEGAL : 
SUBDIVISION SEEDED | OTHERWISE 


VALUE OF 
WORK 


10b. Give brief description of above treatment measures 


11. Are there minerals of any kind on the land? [_]Yes [_]No (If “yes,’’ explain) 


SS LLL LLL LLL LLL LLL LLL LEE LEE ELLE CLO CC EL eC CC ENCE, 

12. Do you know or have you information that the entryman has sold, conveyed, agreed to sell or convey, or optioned, 
mortgated, or agreed to option or mortgage the land in the homestead, or any part thereof? [| | Yes [ ]No 
(If “*yes,’’ give name of parties to the transaction, date, amount, and purpose of transaction) 


13a. Do you have any interest in this land? []Yes [ ]No (If “yes,’’ explain) 


b. Are you related to the entryman? [_]Yes [_]No 


14. Do you have personal knowledge that the entryman and his family actually resided upon and cultivated the land 
each year in accordance with your testimony? [_]Yes [_]No 


15a. Was the entryman present while you were giving the above testimony? [_] Yes ieee No 


b. Was the other witness present while you were giving the above testimony? [_]Yes [ ]No 


c. Do you have any actual knowledge of any statement made by either the entryman or the other witness in their 
testimony in connection with this proof? [_]Yes [_]No (If ''yes,’’ specify) 


I CERTIFY That the statements made herein are true, correct and complete to the best of my knowledge and belief and 
are made in good faith. 


_Gign full name) 


Title 18 U.S.C. Section 1001, aken it a crime for any person knowingly and willfully to make to any department or agency of the 
United States any false, fictitious, or fraudulent statements or representations ae to any matter within its jurisdiction. 


I HEREBY CERTIFY That the witness was examined separately and apart from the other witnesses in the case; that 
the foregoing deposition was read to or by the witness in my presence before witness affixed signature thereto; that I 
verily believe witness to be the identical person hereinbefore described, and that said deposition was duly subscribed 


and sworn to before me at my office, in (town) 


in the County of 


State of within the land district, 


this day of , 19 


* CSS em a ~_ Gignature) (Official Designation) 


GPO 854-714 


Series 210 ands nies sere bo kee Re WL aE 2 ie ee 


"Reclamation Homestead Application For Farm Unit" 


Reclamation Instructions 


CHAPTER 1 PUBLIC AND ACQUIRED LAND 


APPLICATION FOR FARM UNIT 


0. Toil FORM APPROVED a 
SO EEE yap roe ose Leer ye bay eye ee eee eee by meyer Sabato tony eg ts NO. 42-R966.2 
OT FILL IN 


BUREAU OF RECLAMATION 
APPLICATION FOR FARM UNIT 


se oe ee 


UNITED STATES DEPARTMENT OF THE INTERIOR ieee roc 


—— | bet theok PEE te ee 


|, Date of Application 


PUBLIC NOTICE NO, 


QoS Sistas eres re emes Cope Voki bare ersee ter eseit taints ae perce 


(Print or type full nume) eteran’s Preference 


pana eRe pA Peay se Br said cabana ate __j(as vet forth in Sec, 3 of Public Notice) 
(Laat) THTrat) TMddley 


O I claim Veteran's preference. 


“Street, Route or Dox No. 
ree roa a I du not claim Veteran's preference. 


did nis dees. City” ro ad ee zone ‘Zone yh Pa Stale 
I hereby submit this application for inclusion in pabtle: diawtay for 
one of the farm units described in the above-named notice, 


I certify that I have read the Public Notice, that I am familiar with the 
qualifications required of applicants, and that I can meet all these re- 
quirements. 


[ agree to comply with the terms of this Public Notice and, if my name is 
drawn as set furth in the Notice, I will submit such additional information 
and corroborating evidence as may be requested by the Examining Board. 


wit ta tae a me 


Date Sik net 


net ee ne a er a ce a ee ne ne ny Oo coe ean ee 


Sinnatare® GCA ny MC a NG ee ee aged ee Ue Ce aaa ae See 3 
DO NOT FOLD iar ot Raatespalion ¥ basiten, Chas DO 1 NOT F FOL. D 


Project name, Public 
Notice No., and date 
to be filled in for each 
land opening by special 
printing. Card to be 
addressed to office 
receiving applications. 


7/26/57 sunk 


Reclamation Instructions 


BS Part 216 Jand Se ries 210 and 


4 ft. 109 


' 


eis iin CHAPTER 1 PUBLIC AND ACQUIRED LAND 


0 


APPLICATION FOR FARM UNIT 


Cau wD. 7-31 le Pare FORM APPROVED" 


AUDGET BUREAU NO. 42-R1085.1 
00 NOT FILL IN 


BP icorice euawle 


UNITED STATES DEPARTMENT OF THE INTERIOR 
BUREAU OF RECLAMATION 


APPLICATION FOR FARM UNIT 


Wo) sevLizarice 


PUBLIC ANNOUNCEMENT NO. 


Pee: 10r Fut ent 4 i rea 
(as vet forte ba section » of Publle annoracerent) 
teat Firat 

§ Claim ssteran’s sreference 
FOLEY. ROUTE Gf O52 Ud. 


O 1 60 not claim veteran's preference 


hereby apply for the right to purchase one of the farm units described in the above-named Public Announcement. 


certify that U bave read the public announcement, that 1am familiar with the qualifications required of applicants, and that | 
an meet all these requirements. 


agree to comply with the terms of this public announcement and, if my name is drawn as set forth tn the announcement, { will 
ubmit auch additional information and corroborating evidence as may be requested by the Examining Board, 


OMAN ets tt ky vy a tee, Waal, aie ee isbn 


} pee SSPE ATE WR WE Pate eR TU I Pa Res EA EMIS FRESNO PUMPS EIN DN A oe eibanes “aee” eg * | 
| 


Project name, Public 
Announcement No, and 
date to be filled in for 
each land sale by special 
printing. Card to be 
addressed to office 
receiving applications. 


7/26/87 pete 


Reclamation Instructions 


Series 210 Land 


< 


Part 216 Land Settlement 


CHAPTER 1 PUBLIC AND ACQUIRED LAND Fig. 5, Sh 


EVIDENCE OF QUALIFICATION OF FARM APPLICANT 


(ised 


Public Notice No, and 
date to be filled in for 
each land opening by 

special printing. 


UNITED STATES DEPARTMENT OF THE INTERIOR 
BUREAU OF RECLAMATION 


FORM APPROVED 

BUDGET BUREAU WO, B2-R1L05.1 
APPLICANT = 00 NOT 
FILL IN THIS ITEM 
LICATION RO, 


Par. 216.1 


a VINENCE OF QUALIFICATION OF FARM APPLICANT 


The fnformation required on this form ta to be submitted Im connection with your appileation for entry on one of the 
farm units described in Public Notice dated Before filling out the form, study carefully the 
public notice and Instructions on last page of this form, 


(OE RS REE ST PIE ER 9S BE AOS NORTE BO SE SELES EE RR EAS NR RE 


SECTION | = GENERAL 


3. APPLICANT'S FULL NAME [print of typo 2, APPLICANT'S POST OFFICE ADDRESS 
3. SEX &, DATE OF BIRTH 6, ace 


(month, day, yopr) 


7. MARITAL STATUS @. ARE YOU THE HEAD OF A FAMILY (as dafined in Sudsection O(d) of Pudlic Notice.) Tris Item to be fillad in only If applicant 
is a married woman or 4 person less than 2) years of age who is fot entitied to veteran's preference. 


[_] since [_] sree [} vs [} 


9. CITIZENSHIP (See Section 8a of Public Notice.) 
Ma, ARC YOU A NATIVE Ob. WAVE YOU BEEN NATURAL) ZED? FULT in 


BORN CITIZEN OF Uf "yes® 111 in 9d below.) (iN) in 9d below.) 
A alow. 

‘To be used onl! 

yes NO ih tis j 

0 CJ C) C) for Land open 


WUMBER AND OATE OF CERTIFICATE OF WATURALIZATION OR DECLARATION OF FNTENT TO BECOME A CITIZEN, 
mi under Boulder | 
Canyon Projec| 


9c, WAVE YOU OLCLARED YOUR (hTENTION TO BECOME A CITIZEN OF THE 
unS.P (Fi1l in Jf not native born of naturalized, If *yes® 


not a native bora citizon. 


THE UNITED 
Staves? 


C7] YES 


10. VETERAN'S PREFERENCE (See Instructions on last page of this form and Sections 3 and 4 of Public Notice.) Act | 
40a. 00 YOu CLAIM VETERAN'S $0b, CLASS OF PREFERENCE CLAIMED (Cnech proper Dox) z . 
PREFERENCE? 


VETERAN OF: i 
WAR WITH GERMANY (1917 = 1921) | 
WAR WITH SPAIN: a 
PHILIPPINE INSURRECTION 


CH VETERAN OF WORLD WAR IT [__] wioow OF A VETERAN OF WORLD WAR Mm 


GUARDIAN OF THE MINOR CHILDREN 
OF A VETERAN OF WORLD war 11 


WAVE you EVER HOMESTEADED OW PUBLIC AHO? 
the final disposition of your eatery st 


Pe yes | aa NO 


SPOUSE OF A VETERAN 
OF WORLD WAR 11 
if *yes* wnere is it located?) 1a. 


[Js [] 


43, DO YOU OWN LAND AT PRESENT? 


[_] ves [] . 


1f *yes® explain on back of this form 


11D. 1 YOU OWN LAND IS IT OM A FEDERAL RECLAMATION PROJECT? (If “yes* give name of project.) 430, TOTAL 
[]xs Cw 
42. WEALTH. ARE YOU 1M SUCH PHYSICAL CONDITION AS WILL EWABLE YOU TO EMGAGE IN NORMAL PARM LABOR? (If physically dieadied or affilatad with any condition which 


makes your ability to perform normal farm labor questionable, attacn a detailed statement from an examining physician wnich defines the timitation on sucn 
abitity and its causes.) 


Ey YES [_] % 


19, MEFERENCES (List fhve reaponsibile Individuals who are qualified and willing to certify to your character, industry, and experience. Qo not list relatives or 


persons under 21 yearsof age. Sea inatructions,) 
OCCUPATION 


WAME ANO COMPLETE CURRENT ADORESS POSITION OR TITLE 


WOTE: 
govern as raferences shall be treated as confidential. The applreant, for himself and Ais successors and 
assigns, hareby woives any right which he might have or claim to have for damages or otherwise against any 
of the said bersons on account of the information so furnished. 


7/26/57 
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Reclamation Instructions 
Part 216 Land Settlement 


mee cis CHAPTER 1 PUBLIC AND ACQUIRED LAND 


| 


\ 


SS 


EVIDENCE OF QUALIFICATION OF FARM APPLICANT (Continued) 


SECTION I! - ASSETS AND LIABILITIES (See Subsection ?¢ of Public Notice.) 


ASSETS - PERSONAL AND REAL PROPERTY WHERE 1$ PROPERTY CASH VALUE 3N 
(Describe below and give -number and amount) LOCATED PRESENT MARKET 
1. PORSO-AL PROPERTY (Farm equipment, supplies, livestock, farm products, household 
goods, etc.) 
ta, 
b. 
ic. 


OTHIR PEAL ESTATr (City aroverty, etc. 


Sa. 


4. TOTAL PERSONAL AND REAL PROPERTY (Sum of Lines | thru 3) 


ASSETS - INSURANCE, SECURITIES, CASH, ETC. AMOUNT 


PRESENT CASH VALUE 
UIFE TNSCRANT 


6. SECURITIES (Bonds, stock, etc.) 
7. ACCIUNTS QUE APPLICAAT (Describe) 


6. CASH ON HAND OR Wi DEPOSIT (Not credit) 


9. TOTAL VALUE OF INSURANZE, SECUTITIES, CASH, ETC. (Su of Lines 5 thry 9) 


LIABILITIES (Include all indebtedness an property ITEM DATE Que 
listed on Lines 1 thru 3a) MORTGASED 


WD, tS (Name of creditor) 
(Ua. 


11, NOTES NOT SECUREO BY MATGAGES (Name of creditor) ee 
‘ peer sa 


AMOUNT 


ta. OTHER OBLIGATIONS (Oexcribe) 


15.) TOTAL LIABILITICS (Sum of Lines lu thru la) 

14, ASSETS = TCTAL VALUE PERSONAL AND SEAL PROPERTY (Tota! shown on Line 4) 

“TS. ASSETS — TOTAL VALUc INSURANCE, SE URITIES, CASH, ETC. (Total shown on Line 9) 
“16. TOTAL ASSETS (Sum of Lines 14 and 15) 

“TTD YSOTAU LIABILITIES (Yotal snaxn on Line 13) 


18, NET WORTH (Line lo, minus Line I?) 


. 
. 


VERIFICATION OF APPLICANT'S FINANCIAL STATEMENT 
(To be made by an officer of a bank or other reputable credit agency) 


—— ss 


1 Nave examined the financial atatement of the 9bove-nemed acniicant as set forth Im Saction I! of this farm, and have made the 
nocessary Inspections, Investigations, end sppraisals. Accordinaly, | cartify that, to the best of my knowledge and belief, 
the applicant's atatement (8 a true statement of hie financial condition, 


EXCEPTION OR REMARKS 


ny nr ny a RE RS RR 


ee 
OFFICi ay S1GmaruAL Tete Care SIGRtO 


Gant 30 ADORESS OF Bane OR CRLOIF aGeaty 
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Reclamation Instructions 


Series 210 Land Part 216 Land Settlement i 
’ i ; Fig. 5, She 

CHAPTER 1 PUBLIC AND ACQUIRED LAND a | 

EVIDENCE OF QUALIFICATION OF FARM APPLICANT (Continued) 7 

: j 


SECTION 111 - EDUCATION AND FARM EXPERIENCE (See Section 7 of Public Notice) 
{ grade completed, po / COLLEGE 


rcle hig 
Beet ere Sete hee a gee ee pet 


2. @OLLEGE AGRICULTURAL TRALNING 
EARS ATTENDED (Month ear) 0. o 
ob \OE ath and year ACADEMIC MAJOR AGRICULTURAL 


WAME AND LOCATION OF COLLEGE COURSES COMPLETED 


3. TECHNICAL AGRICULTURAL EXPERIENCE (Such as teaching vocational agriculture, agricultural extension work, field supervision 
of production and marketing of agricultural products, etc.) 


EMPLOYEO (Month 


> 
7 


EMPLOYER - NAME ANDO ADORESS JOB TITLE OR DESCRIPTION 


FARM EXPERIENCE (Actual farn experience since reaching the age of 15. See Subsection 6b of the Public Announcenent. ) 


OATES 
FARM EXPERIENCE qa ae TYPE OF eld: MONTH AND YEAR 
(List farm owner or employer's names below? (ACRES) FARMING ° cauurt ee 


LIVING 


ATTENDING 
SCHOOL 


AS FARM 
LABORER 


FULL 
TIME 


AS FARM 
MANAGER 
FULL 
TIME 


. FOR 
vourse.e |4S RENTER OR SHARECROPPER 


FULL 
TIME 


- COLLEGE TRAINING IN AGRICULTURE 
(From Item 2 above) 


« TECHNICAL AGRICULTURAL EXPER! ENCE 
(From item 3 above? 


*Under type of farming, isst diversified, dairy, frust, Lswestock, grain, or poultry, ete. 
(Attach additional sheets, If necessary) 


7/28/57 B- 15 


Reclamation Instructions 


Part 216 Land Settlement Series 210 Land 


| es CHAPTER 1 PUBLIC AND ACQUIRED LAND 


i EVIDENCE OF QUALIFICATION OF FARM APPLICANT (Continued) 


DECLARATION BY APPLICANT 


| declare under the penalties of perjury that (a) | an the person who subscribed the foregoing: (b) my post office address is as 
stated at the head of this form; (c) my application is nade in my own behalf and not at the instances or for the benefit, 
directly or indirectly, of ary other person or any firm, association, or corporation; {d) my present assets and liabilities are 
fully stated in this forn and all my other statements therein are true; (e) that | have read and am willing to comply with all 


the terms and conditions as specified in the public notice, especially those relating to payment of the charges therein 
mentioned. 


StGnaTuRe OF APPL ICanT 


INSTRUCTIONS 


1. Use space below to answer any of the questions on the form, if you need nore space. Number these entries to agree with the 
funber of the question. 


2. Special Requirenents for Itens 10a, 10b, and 13. 


Questions 10a and 10b. Veteran's Preference. If you claim veteran's prefererce, attach a complete photostatic or other copy of 

certificate of honorable discharge (both sides), or of an official document of the respective branch of the service which shows 

clearly an honorable discharge as defined in Section 4 of the public notice, or constitutes evidence of other facts on which 

clain for preference is based, and which clearly shows the period of service. Because proof of veteran's preference cannot be 

returned, original discharge papers should not be subnitted. If prefererce is clained by a surviving spouse or on behalf of the 
minor child or children of a deceased veteran, attach proof of relationship asserted and of the veteran's service and death. If 
i preference is clained by the spouse of a living veteran, attach proof of such relationship and the veteran’s service and written 
consent to the exercise of such preference right.’ 


Question 13. References. Give the nanes ard addresses of five responsible individuals who are qualified and willing to certify 

as to your experience, character, and industry. The enclosed reference forns (Forn 7-514) should be properly filled out, signed, 

and returned, by at least three of the persons listed. One of these three oersons nust be an agricultural leader who holds one 

or more of the following positions: County Agent; Farmers Home Adninistration County Supervisor; Production and Marketing 

i Administration County Comnitteeman; Soil Conservationist; Vocational Agricultural Teacher; Manager or Agricultural Representa- 

i tive of an agricultural marketing or processing association or institution; Loan Office or Agricultural Reoresentative of a 
credit dgercy or institution; or an officer of any recognized farm organization, The other two must be agricultural leaders or 

successful farmers. Oo not list relatives or persons under 21 years of aqe. 


1/26/51 B - 16 


Form 2226-1 UNITED STATES FORM APPROVED | 
(April 19677 DEPARTMENT OF THE INTERIOR BUDGET BUREAU NO. 42-R Ot 


BUREAU OF LAND MANAGEMENT ‘Land Office 


DESERT LAND ENTRY APPLICATION 


1. Name (first, middle initial, and last) 


hereby applies to enter, under the Desert Land Act for the purpose of reclaiming the lands by permanent irrigatio 
and cultivation within 4 years of allowance of this application, the public lands described as follows: 


TOWNSHIP MERIDIAN SECTION SUBDIVISION 5 


State of containing a total of ac 


2. Enclose filing fee of $15 plus advance payment $ , Total $ 


3a. Are you 21 years of age or older? [_]Yes [_]No 


b. Of what State are you a bona fide resident? c. What is your business or occupation? 


d. Citizenship: Are you [ ]|native born [_] naturalized? 


Naturalization: Date in the Court of 
in (city and State) 


Have you filed a Declaration of Intention to become a citizen of the United States? [_]Yes [_]No (If ‘‘yes,') 
attach full details) 


e. Are you [ |married [ |single [ ]male [_]female (if female, see instruction no. 3e) 


f. Are you an employee, the spouse, or an agent of an employee of the Department of the Interior? [ ]Yes [_] Ne 


4. Have you read the instructions attached to this form? [_]Yes [ ]No | 

Sa. Have you made any other application under the Desert Land Act? [ ]Yes [_]No (If "yes, '’ give Land Offic 
and serial number) 

| 


b. Have you ever received by assignment any lands under the Desert Land Act? [_]Yes [_]No (If ‘yes,’ give 
Land Office and serial number) 


c. Have you entered, acquired title, or are you now claiming under entries under any of. the nonmineral public lanc 
laws since August 30, 1890? (// so, state total number of acres) 


6a. Have you made a personal on-the-ground examination of every legal subdivision of the above described land? 


[| ]¥es [ ]No | 


b. Are the lands essentially nonmineral? [| Yes aa No 


B - 17 


c. To your knowledge, is there within the limits of any of the legal subdivisions applied for any vein or lode of 
| quartz or other rock in place, bearing gold, silver, cinnabar, lead, tin, or copper, or any deposit of coal, placer 


deposits, other valuable mineral deposit, salt deposit, or.salt springs? [_]Yes [ |No (I/ ‘‘yes,’’ specify) 


| se la testa RS SEN Ky Sab, ER cael Na RD Rel enc TCO 
d. Do you or any other person or persons work the lands for minerals during any part of the year? [ ]Yes [ ]No 
(If **yes,’’ give names and details) 


ta. Have you examined the county records? [_]Yes [_]No 


a an re 
b. Have you found the land to be covered by a mining claim or other.claim of record under the United States mining 
| laws or the mining laws of the State? [ ] Yes [__]No (If “yes,’’ explain) 


i Are any of the lands applied for known or classified as valuable for minerals or timber? [|Yes [_]No 
RRR ERE SDE TEES STRATA ccna at AS RISEN AST IPI NE AE LOL OL OD 


b. Is this application made to obtain title to lands that can be feasibly used for the production of agricultural crops 
without being reclaimed by conducting water thereto? [ |Yes [_]No 


tc. Are the lands applied for occupied or improved by yourself or any other person, association, or corporation? 


L]Yes [_]No (If ‘'yes,’’ specify) 


’ 


i Are the lands applied for irrigated or watered, or overflowed at any season of the year? [ ]Yes [ |No (if 
“yes,’’ specify) 


a 


. Will the lands produce an agricultural crop ofany kind in an amount reasonably remunerative above cost of produc- 
| tion without artificial irrigation? [ ]Yes [ ]No 
Na, 
». Will the lands produce native grasses sufficient in quantity to warrant the harvesting of an ordinary cutting of hay 
_ inthe usual manner? [_]Yes [_]No 


ii 
i '. Are there trees of commercial timber species on the lands? [ ]Yes [_]No 


'. Are the lands essentially dry and arid, unfit for the production of farm crops without irrigation? [_]Yes [ ]No 


ot if 


i 


Has the land recently been reclaimed by conducting water on any portion of any legal subdivision applied for? 
f..1 Yes [__] No 


= —senare. 


a Are there any lands in the vicinity of the lands applied for that are occupied or used by farmers and cultivated 
! for the production of farm crops without artificial irrigation? [—_]Yes [__] No 


WP Are the soil characteristics of each legal subdivision shown on Exhibit No. 1 — ‘Soil Characteristics’? 


)flyes []No 


a |i . : G 
| Are the irrigation requirements shown on Exhibit No. 2 — “Irrigation Requirements’’? [[_]Yes [__]No 
- 


| B - 18 


Form 2226—1 (April 1967) 


12: 
a. Exhibit No. 3 — ‘‘Plan of Irrigation’? [_]Yes [_]|No 
[]Yes [_]No 
b. 
13a. 
of the lands applied for?) [_]Yes [  ]No 
b. 
document establishing such water right) 
om 
Entry or the Entry is allowed? [_]Yes [_]No 
d. 
permit or right? [  ]Yes [_]No 
e. 
an appropriation, purchase, or contract? [_]|Yes [_]No 
f, 
l4a. 
b 
[.] Yes [_]No 
ch 
ment of near and adjacent lands? [_]|Yes [ ]No 
d. 
e. 
f: 


. Have you attached, in duplicate, Exhibit No. 4 which in detail presents the economic justification of this enti 


Have you attached and raed a bia of this application, the following: 


1. Location of the entry lands by legal description? [_]Yes [_]No 7 
2. Topography, shown by contour interval of 10 feet or less as shown on the exhibit? [_]Yes [(]No i 


3. Location and source of permanent water supply, peak and sustained dischatgs in acre feet, for ireiga | 


periods during the average irrigation season? [_|Yes [_]No | 


4. Location, yee size, and gradient in percent, of all water distribution ditches and laterals necesma 
irrigate all irrigable portions of each legal subdivision adequately? [ |Yes [_]No 


5. Location, type, size, and dimensions of all other installations necessary for the irrigation of the | 


¥ 


A map which is an accurate and detailed representation of the proposed irrigation system to be used i 
permanent reclamation and production of agricultural crops in this entry? [_]Yes [_]No 


Is there hadeisaters water eeuppty sé suitable are Somtanian to you for the ievinar ibe of all the irrigable port 


Did you acquire by appropriation, purchase, or contract, a right to the permanent use of sufficient water to irri 
and reclaim permanently all of the irrigable portions of each of the legal subdivisions applied for? [_] Yes [_| 


(If ‘‘yes,’’ you must present as evidence and make a part of this application certified copies, in duplicate 


4 


Does the State of (insert name of State where entry is sought) grant permit 
rights to appropriate water before the land embraced in an application is classified as suitable for Desert Ly 


i] 
| 


Do you submit attached evidence from the State showing that you are qualified under State law to secure s% 
Have you initiated and prosecuted, as far as now possible, appropriate steps looking to the acquisition of s 


Have you attached evidence demonstrating that there is an adequate water supply of suitable quality available 
you to reclaim permanently all the irrigable portions of the lands applied for? [_]Yes [_] No 


Is the reclamation and permanent cultivation of this entry economically sound? [_]Yes [_]No 


| 
: 


Does the attached analysis clearly show the economic feasibility of the entry in relation to agricultural develo 


| 
| 
| 
| 


Does it show the accessibility to the produce market? []Yes [_]No 


Does it show the initial and continuing annual operations and production costs? [ ]Yes [_]No 


Is the anticipated yearly net return based on present and anticipated future cost-price relationships show 
[_] Yes [__]No - 
B - 19 


: * mend, z ie mats 
tl ta te i tan Cnc al lS BR Rd EAA LAS SIESTA STNG et DARI 


iSa. Are the lands applied for in as compact form as possible? []Yes [_]No 


‘ 


|b. Are the tract or tracts applied for contiguous or sufficiently close to each other so as to be managed satisfac- 
torily as an economic farm unit? [_]Yes [_]No 


| c. Have you attached, in duplicate, Exhibit No. 5 as a part of this application giving clear and precise justification 
| _ as co the economic feasibility of including those legal subdivisions not contiguous? [_]Yes [ ]No 


\6. If you had assistance in completing this application give the following information: 


NAME AND ADDRESS ASSISTANCE GIVEN 


ne 


in| 
i 

| —————— 
| « 


hy. 

ICERTIFY That all of the statements made by me in this application and the attachments submitted as a part of this 
| aie are true, complete, and correct to the best of my knowledge based upon my personal examination of the 
inds applied for, and other investigations which I have personally made; that the statements which I have made in 
‘is application are made in good faith; and that they have not been made for me by any agent or representative; and 
Jat I signed this application in the land district in which the above-described land is located. 


(Date) Signature of applicant) _ 


i meen tree 


‘itle 18, U.S.C., section 1001, makes it a crime for any person knowingly and wilfully to make to any department or agency of fhe 
Mited States pany falas, CME U ES: or uous went statements or representations as to any matter within its Suslide mil chasthe 


- _ . “ = eens a = sneecrtemyars vamne ans snimamensmnniiatiineteenianmnasinse iniremernaimiy sinters: serasnetneenrarstrenent ween ene ne 


ze CAUTION TO APPLICANTS 
4 
aad Locators and Land Filing Services are in no way con- through a Land Locator or Filing Service it may be to your ad- 
Sled with the U.S. Bureau of Land Management and they can- vantage to check with a local Better Business Bureau, 
Wot make any commitments or promises for the Bureau regarding Chamber of Commerce, or similar organization to ascertain that 
e Federal lands or resources administered by the Bureau. the individual or firm you are dealing with is reliable and 
Nerefore, if you have consulted, or are filing your application does not charge excessive fees for services rendered. 
== ae SS SE See a oe GS aries 
NOTE 
al Me land applied for must be classified under section 7 of the 43 U.S.C. 315f), as amended, before this application may be 


ae Grazing Act of June 28, 1934 (48 Stat. 1272; allowed, 


a A ot en a pr a a a en A 


ne NE A 
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EXHIBIT NO. 1 — SOIL CHARACTERISTICS ve 
(List each legal subdivision separately) 


ze RELATIVE 
LEGAL wf | CHARACTER DEPTH OF | SALINITY CHARACTER 
pate ts SUBDIVISION | && | OF SURFACE FEATURE. © | pop gore OR OF SUBSOIL 
| Of ALKALINITY eee 
o pu (. : 
(1) 


a en —_—_—- nara nary acne, ae pa a eee nn 


EXHIBIT NO. 2 —- IRRIGATION REQUIREMENTS 


(1) Total acreage irrigable 


(2) Crops to be grown: 
Type of crop 


Type of crop 
Type of crop 


(3) Water requirements per acre acre 


(4) Source of water 


(5) Well data: 
(a) Depth of static water 


(b) Diameter of well inc 


(c) Cost of completed well doll 


(d) Pump requirement horsepo 


(e) Type of pump 


(f) Cost of pump 


nn a i a a en ee es ae A en mE 


(6) Cost of sprinkler system 


(7) Costs of levelling, ditches, and canals 


_ 


te a nen a rem 


(8) Costs of other installations 


Rm ee re re oA ne See a ee Netra eg Mee eA aoe a me A Ate we tn katte aie hain yan Sys tones He 


i. EXHIBIT NO. 4 —- ESTIMATED ANNUAL FARM BUDGET 


a Production Costs: 


| Seed and fertilizer $ 
= : 


i Farm automobiles and trucks * 
| i Machinery and tractors* 
| | Irrigation system* 


| Water charges 


Farm buildings, fences, and other improvements used in operation of farm, not including 
irrigation system and residence* 


| Cash wages to hired labor 
l Interest on borrowed money 
Taxes on farm real estate 


_ Cost of marketing (trucking, storage, treatment, etc.) 


_ Other 


TOTAL COSTS 


ts timated Income: ; 


| Estimated production ( ) times price per unit ($ y"=$ 
H 


a NET INCOME /s 


a ea LAE ee, 
‘Costs of operation, including depreciation and maintenance 


a 
ud 


I 
it 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 


“STATEMENT OF WITNESS 


I 


of 


certify that I am well acquainted with the character of each and every legal subdivision or portion of the lar, 


scribed in the foregoing application, which said application has been read to me; that I became acquainted wit , 


land by personal and careful examination of each and every legal subdivision or portion thereof on (date(s) o| 


| 
| 
f 


examination) , 19 ; that I have been acquainted with it for about 
that my knowledge of the land is such as to enable me to testify understandingly concerning it; that same is dd 
nonmineral land; and that each and every statement made by applicant in the foregoing application as to the cond) 


character, and situation of said land is true of my own personal knowledge; and I further state that I am not interelt 
in any way or manner, directly or indirectly, present or prospective, in the applications in support of which this ‘ 


ment is made, nor in the land itself, nor in any title thereto which may be acquired by said applicant or any | 


person, and that I signed this statement in the land district in which the above-described land is located. 


(Date) (Signature of Witness) 


Fn NR PR a SR SS 
Title 18, U.S.C,, Section 1001, makes it a crime for any person knowingly and willfully to make to any department or agency | 
United States any false, fictitious, or fraudulent statements or representations as to any matter within its jurisdiction. | 
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i UNITED STATES 
: DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 


STATEMENT OF WITNESS 


‘certify that I am well acquainted with the character of each and every legal subdivision or portion of the land de- 
'scribed in the foregoing application, which said application has been read to me; that I became acquainted with said 
land by personal and careful examination of each and every legal subdivision or portion thereof on (date(s) of last 


‘examination) ye) ; that I have been acquainted with it for about years, 


i 
| 


that my knowledge of the land is such as to enable me to testify understandingly concerning it; that same is desert, 
‘nonmineral land; and that each and every statement made by applicant in the foregoing application as to the condition, 
character, and situation of said land is true of my own personal knowledge; and I further state that I am not interested, 
& any way or manner, directly or indirectly, present or prospective, in the applications in support of which this state- 


‘ment is made, nor in the land itself, nor in any title thereto which may be acquired by said applicant or any other 


Merson, and that I signed this statement in the land district in which the above-described land is located. 


Se ae 


EE 


(Date) (Signature of Witness) 


a ec 
Title 18, U.S.C., Section 1001, makes it a crime for any person knowingly and willfully to make to any department or agency of the 


United Stutes any false, fictitious, or fraudulent statements or representations as to any matter within its jurisdiction. 


WX GPO 834-849 


Form 4—074B t 
(November 1957) UNITED STATES FORM APPROVED 


DEPARTMENT OF THE INTERIOR BUDGET BUREAU NO. 42-R1300 
BUREAU OF LAND MANAGEMENT 


DESERT LAND ENTRY ANNUAL PROOF Lrep ietige 
Testimony of Witness Serial. Hambes, 
(Read Instructions Before Completing Form) 
1. Name of Entryman 
(First) (Middle) (Last) 
2. Address of Entryman 
(Full Post Office Address) 
3. Name of Witness 
(First) (Middle) (Last) 


4. Address of Witness 
(Full Post Office Addresa) 


Description of lands ae OE) twa ee tees Pe 
(Legal Subdivision) 


Meridian, State of _.- =, Acres 


on 


’ 


Gi Lo Year Proof, 
(ist, 2d, or 3d) 


I CERTIFY that I am well acquainted with the above-described lands and entry and that from personal examination I know that 


= 


during the_______ year after date of said entry, there were expended for the ultimate reclamation of said land, the amounts set 


forth and itemized below: 


PURPOSE OF EXPENDITURE LOCATION OF IMPROVEMENTS AMOUNT EXPENDED 


bd 


Construction of [] reservoirs, ([] dams, 
‘a canals, ‘a ditches, ia laterals, 

(] wells, for use in irrigating said land 
(check the items claimed) 


Materials and machinery used in con- 
struction of 


Materials and machinery installed for 


Fences 


First clearing or breaking of 
acres 


Surveying of 


Cash payment for stock in 


water company (attach receipt with this 


Form) 


Other expenditures (specify) and Remarks 
(length and capacity of ditches, etc.) 


hd 


TOTAL 


(Date) (Signature of Witnees) 


18 U.S,C., sec, 1001, makes it a crime for any person knowingly and wilifully to make to any Department or agency of the United States any false, 
fictitious, or fraudulent statements or representations as to any matter within its juriediction, 
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FORM APPROVED 
BUDGET BUREAU NO. 42-R1293 


Form 4—372a ; Tae Serger bento 
(August 1959) UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 


DESERT LAND ENTRY FINAL PROOF 
(Act of March 3, 1877 (19 Stat. 377; 43 U.S.C. 321-323), as Amended) 


2. Citizenship: Native Born [] Naturalized []) Legal Residence 


$e 
3 : 


. Description of Land in Entry: 


—_———<———_“—“— ———— eee 


4. WATER SUPPLY 
ETRY SOUrCe lt iin st Ae hg Sk ae Say i hee eet hgh ooo eee 


a) Source: 
a a ee ee a ee 
(b) Volume: 


(c) Method of Acquisition: 


(d) Method cf Maintenance: 


Co ne a al RSE A a, SD LE I LAA LEE LE EE BG SA RT 
5. IMPROVEMENTS 


b. Type of Improvements Constructed c. Cost of Improvements 


6. AGRICULTURAL CROPS (EXCLUDING HAY) PLANTED AND IRRIGATED ON THE LAND 


b. Kind of Crop c. Number of Acres d. Average Yield Per Acre 


B - 26 


vi HAY PRODUCED ON THE LAND AS A RESULT OF IRRIGATION 


8. Reasons why hay, rather than a cultivated crop, was produced: 


ee Se SR nt SS EE EES SEE TITS TE TS I TIT I SE ES A I I I TE IIE SEE I A EE ERIE EAS AE TICE) 
9. Irrigation and Cultivation (See next page for information required) 


10. Non-Irrigable Lands: 


| Se SS RS YLT TE TRY SE PE LS RE TNE I IED ELLE EEE IIE TE BNI CIOL LSE EEL I EC IS NO EELS NIE LL IE EET 
11. Reasons for delay in proof: 


12. I HEREBY CERTIFY that the statements made herein are true, complete, and correct to the best of my knowledge and belief, 
and are made in good faith. 


(Date) (Signature) 


1 HEREBY CERTIFY that the foregoing statement was read to or by the affiant in my presence and separately and apart from 
the other affiants; that affiant is to me personally known (or has been satisfactorily identified before me) and that said state- 
ment was duly subscribed and sworn to before me, at my office, in 


(Town) (County and State) 


within the land district, this day of Fig) & eee 


B - 27 (Official designation of Officer) 


ho ais urent gear palette ep acid reilly inert ee 4 SLi Adem a th et thal inet ten areas 


(a) 


Legal Subdivision 


ge - @ 


(b) 


Total Acres 
Irmgable 


(c) 


Total Acres 
Nonirrigable 


9. IRRIGATION AND CULTIVATION 
(d) (e) (f) (g) (h) 


Actes Irri- 
gable by 
Sprinkler 

System 


Acres Irri- 
gable from 
Ditches 


Duration of 
Distribution 


Dates of 
Irrigation 


Total Acres 
Irrigated 


(i) 
Quantity of 
Water 
Per Acre 


G) 
Acres Tilled 


Irrigable Nonirrigable 


(k) 
Ditches 
Carrying 
Capacity 


APPENDIX C 


FEDERAL LEASE AND .USE PERMIT FORMS 


INDEX 


Item No. . Subject 


1 Department of the Army Lease 
for Agricultural or Grazing 
Purposes 


2 | National Park Service Special 
Use Permit 


3) Forest Service Special Use Permit 

4 Forest Service Term Special Use 
Permit 

5 Bureau of Reclamation Lease for 


Agricultural or Grazing Purposes 


6 Department of the Interior Appli- 
cation and Permit for Use of 
Land in Lower Colorado River Area 


DEPARTMENT OF THE ARMY 
LEASE 
FOR AGRICULTURAL OR GRAZING PURPOSES 


ON MILITARY RESERVATION 


No. 


THIS LEASE, made between the Secretary of the Army, of the first part and 


of the second part, WITNESSETH: 


That the Secretary of the Army, by virtue of the authority contained in Title 10, United 
States Code, Section 2667, and for the consideration hereinafter set forth, hereby leases to 
the party of the second part, hereinafter designated as the lessee, for a term of 


, beginning ,19° ,and ending ,19 
but revocable at will by the Secretary of the Army, the following described premises or prop- 
erty for purposes only: 
ee hua 28 6 EDITION GF) MAY SO MAY BE USED UNTIL PXHAUSIED (ER 405-1-830) 
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THIS LEASE is granted subject to the following conditions: 


1. That the lessee shall pay to the United States rental in the amount of 
($ ) per annum, payable in 
advance, and the lessee shali also pay to the United States on demand any sum which may 
have to be expended after the expiration, revocation, or termination of this lease in restoring 
the premises to the condition required by Condition No. 18 hereof. Compensation shall be 
made payable to the Treasurer of the United States and forwarded by the lessee direct to 


2. That the lessee shall neither transfer nor assign this lease or any property on tne de- 
mised premises, nor sublet the demised premises or any part thereof or any property thereon, 
nor grant any interest, privilege, or license whatsoever in connection with this lease without 
permission in writing from the Division or District Engineer 


hereinafter designated as “said officer’. 


8. That the lessee has inspected and knows the condition of the leased property and it is 
understood that the same is hereby leased without any representation or warranty by the Gov- 
ernment whatsoever, and without obligation on the part of the Government to make any pater: 
tions, repairs, or additions thereto. 


4. That during the term of this lease, the lessee shall use said property for agricultural 
and/or grazing purposes and shall plant, cultivate, and harvest such crops on said property, 
and/or graze said property in accordance with the provisions of land-use regulations attached 
hereto and made a part hereof. He shail at all times maintain the property in good condition 
and free from weeds, brush, washes, and gullies detrimental to efficient farming operations 
or to the value of such property for agricultural or grazing use, and shall not commit or permit 
any unlawful acts, activities, or nuisances upon said property. He shall cut no timber, conduct 
no mining operations, remove no sand, gravel, or kindred substances from the ground, commit 
no waste of any kind, or in any manner substantially change the contour or condition of the 
property hereby leased, except changes required in carrying out soil and water conservation 
measures. Subject to the limitations of Condition No. 18 hereof with respect to the restora- 
tion of the property, all improvements used and occupied by the lessee under this lease shali 
at all times be protected and maintained in good order and condition by and at the expense of 
the lessee. 


_ 5. That in the event the United States revokes this lease or in any other manner materially 
reduces the area covered thereby or materially affects its use by the lessee prior to the date 
of expiration thereof, an equitable adjustment in the rental paid or thereafter to be paid under 
this lease shail be made, and the lessee shall have the right to harvest, gather, and remove from 
said land such crops as may have been planted or grown on said land, or, in the alternative, 
the said officer may require the lessee to vacate immediately and, if funds are available, com- 
pensation will be made to the lessee for the value of the crops remaining upon said land. Such 
adjustment of rental or right to harvest, gather, and remove said crops shall be evidenced by 
a supplemental agreement, in writing, executed by the said officer and the lessee: PROVIDED, 
HOWEVER, That none of the provisions of this paragraph shall apply in the event of revoca- 
tion because of a breach by the lessee of any of the terms and conditions of this lease and the 
crops remaining upon said land shall become the property of the United States upon the effective 
date of such revocation. 


6. That the lessee shall at ali times exercise due diligence in the protection of the demised 
premises against damage or destruction by fire and other causes. 


o3 


7. That the lessee shall not construct an, permanent structure on the said premises and 
shall not construct any temporary structure or advertising sign thereon without the prior writ- 


_ ten consent of the said officer. 


8. That the right is hereby reserved to the United States, its officers, agents and employees, 


_ to enter upon the said premises at any time for the purpose of inspection and inventory and 


when otherwise deemed necessary for the protection of the interest of the Government, and 


_ the lessee shall have no claim of any character on account thereof against the United States 


or any officer, agent or employee thereof. 


9. That any property of the United States damaged or destroyed by the lessee incident to 
the lessee’s use and occupation of the demised premises shall be promptly repaired or replaced 
by the lessee to the satisfaction of the said officer, or in lieu of such repair or replacement the 
lessee shall, if so required by the said officer, pay to the United States money in an amount 
sufficient to compensate for the loss sustained by the United States by reason of damages to 
or destruction of Government property. 


10. That the United States or its contractors or any of their officers, agents, or employees 
shall not be responsible, except as otherwise provided in Condition No. 5 hereof, for any loss, 


_ expense, damages to property, or injuries to persons, which may arise from or be incident to 


the use and occupation of the said premises, or for damages to the property of the lessee, or 
for injuries to the person of the lessee, or for damages to the property or injuries to the person 
of the lessee’s officers, agents, servants, or employees, or others who may be on said premises 
at thetr invitation or the invitation of any one of them, arising from activities of the United 


_ States or its contractors, and the lessee shail hold the United States and its contractors, and 


| 
| 


any of their officers, agents, or employees, harmless from any and all such claims. 


11. That this lease may be terminated by the lessee at any time by giving at least ten (10) 
days’ notice thereof, in writing, to the said officer; provided that in case of such termination 
no refund by the United States of any rental theretofore paid shall be made and payment in 
full of all rentals theretofore due or becoming due during the period of notice will be required; 
provided further that in the event the effective date of termination occurs after the normal crop 
season, as determined by the said officer, any rental unpaid for the balance of the annual rental 
term (or for the balance of the term if the lease be for less than one year) under the terms of 
this lease shall be due and payable on or before the date of such termination. 


12. That for such period as the lessee is in possession of the leased property pursuant to 
the provisions and conditions of this lease the lessee shall procure and maintain at its cost a 
standard fire and extended coverage insurance policy or policies on the leased property to the 
full insurable value thereof. The lessee shall procure such insurance from any responsible 
company or companies. The policy or policies evidencing such insurance shall provide that 
in the event of loss thereunder the proceeds of the policy or policies, at the election of the Gov- 
ernment shall be payable to the lessee to be used solely for the repair, restoration or replacement 
of the property damaged or destroyed, any balance of the proceeds not required for the repair, 
restoration or replacement of the property damaged or destroyed to be paid to the Govern- 
ment, and that in the event the Government does not elect by notice in writing to the insurer 
within 60 days after the damage or destruction occurs to have the proceeds paid to the lessee 
for the purposes hereinabove set forth, then such proceeds shall be paid to the Government, 
provided, however, that the insurer, after payment of any proceeds to the lessee in accordance 
with the provisions of the policy or policies shall have no obligation or liability with respect 
to the use or disposition of the proceeds by the lessee. Nothing herein contained shall be con- 
strued as an obligation upon the Government to repair, restore or replace the leased property, 
or any part thereo/. 


13. (a) That, except as otherwise provided in this lease, any dispute concerning a question 
of fact arising under this lease which is not disposed of by agreement shall be decided by the 


c- 4 


said officer, who shall reduce his decision to writing and mail .or otherwise furnish a copy — 
thereof to the lessee. The decision of the said officer shall be final and conclusive unless, 4 
within 30 days from the date of receipt of such copy, the lessee mails or otherwise furnishes — 
to the said officer a written appeal addressed to the Secretary of the Army. The decision of the — 
Secretary or his duly authorized representative for the determination of such appeals shall be — 
final and conclusive unless determined by a court of competent jurisdiction to have been fraudu- — 
lent, or capricious, or arbitrary, or so grossly erroneous as ‘necessarily to imply bad faith, or 
not supported by substantial evidence. In connection with any appeal proceeding under this | 
condition, the lessee shall be afforded an opportunity to be heard and to offer evidence in sup- — 
port of its appeal. Pending final decision of a dispute hereunder, the lessee shall proceed 
diligently with the performance of the contract and in ab tend with the said officer’s 
decision. 

(b) This Condition does not preclude consideration of law Rabe in connection with 
decisions provided for in paragraph (a) above: Provided, that nothing in this Condition shall 
be construed as making final the decision of any administrative official, vepreqentatioay or 
board on a question of law. 


14. That the lessee shall pay to the proper authority, when and as the same becomes due 
and payable, all taxes, assessments, and similar charges which, at any time during the term of — 
this lease, may be taxed, assessed or imposed upon the Government or upon the lessee with — 
respect to or upon the leased premises. In the event any taxes, assessments, or similar charges 
are imposed with the consent of Congress upon property owned by the Government and included 
in this lease (as opposed to the leasehold interest of the lessee therein), this lease shall be re- 
negotiated so as to accomplish an equitable reduction in the rental provided above, which shall 
not be greater than the difference between the amount of such taxes, assessments or similar 
charges and the amount of any taxes, assessments or similar charges which were imposed 

upon such lessee with respect to his leasehold interest in the premises prior to the granting 
of such consent by the Congress; provided that in the event that the parties hereto are unable 
to agree within 90 days from the date of the imposition of such taxes, assessments, or simt- 
lar charges, on a rental which in the opinion of the said officer constitutes a reasonable return 
to the Government on the leased property, then, in such event, the said officer shall have the 
right to determine the amount of the rental, which determination shall be binding on the lessee 
subject to appeal in accordance with Condition No. 13 of this lease. 


15. That, in addition to the land-use ay TAS referred to in Condition No. 4, the use 
and occupation of the premises leased hereby shall be subject to the general supervision and 
approval of the officer having immediate jurisdiction over the property and to such rules and 
regulations regarding ingress, egress, safety, sanitation and security as may be prescribed 
by him from time to time. 


16. That the lessee shall pay the cost, as Petaheniaed by the officer having lemnodiate juris- 
diction over the property, of producing and/or supplying any utilities and other services fur- 
nished by the Government or through Government-owned facilities for the use of the lessee, 
including the lessee’s proportionate share of the cost of operation and maintenance of the Govern- 
ment-owned facilities by which such utilities or services are produced or supplied. The Govern- 
ment shall be under no obligation to furnish utilities or services. Payment shall be made in the 
manner prescribed by the said commanding officer upon bills rendered monthly. 


17. That no Member of or Delegate to Congress or Resident Commissioner shall be admitted 
to any share or part of this lease or to any benefit to arise therefrom. Nothing, however, herein 
coniained shall be construed to extend to any incorporated company, if the lease be for the 
general benefit of such corporation or company. 


18. That, on or before the date of expiration of this lease or tts termination by the lessee, 
the lessee shall at its cost vacate the leased property, remove the property of the lessee there- 
from, and restore the leased property to as good order and condition as that existing wpon the 


oS 


' 
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date of commencement of the term of this lease, less ordinary wear and tear and damage to the 
leased property covered by insurance and for which the Government shall receive or has received 
insurance funds in lieu of having the damaged property repatred, replaced, or restored. If, 
however, this lease is revoked, the lessee shall vacate the leased property, remove the property 
of the lessee therefrom, and restore the leased property to the condition aforesaid within such 
time as the Secretary of the Army may designate, except as otherwise provided in Condition 5 
hereof. In either event, and except as otherwise provided in Condition 5 hereof, if the lessee 
shall fail or neglect to remove the property of the lessee and so restore the leased property, 
then, at the option of the Secretary of the Army, the property of the lessee shall either become 
the property of the United States without compensation therefor, or the Secretary of the Army 
may cause it to be removed and the leased property to be so restored at the expense of the lessee, 
and no claim for damages against the United States or its officers or agents shall be created 
by or made on account of such removal and restoration work. 


18. (ALTERNATE.) That, on or before the date of expiration of this lease, or its ter- 
mination by the lessee, the lessee shall at the lessee’s cost vacate the leased property, remove the 
property of the lessee therefrom, and restore the premises to as good order and condition as that 
existing upon the date of commencement of the term of this lease, damages beyond the control 
of the lessee and due to fair wear and tear excepted. If, however, this lease is revoked, the lessee 
shall vacate the leased property, remove the property of the lessee therefrom, and restore the 
leased property to the condition aforesaid within such time as the Secretary of the Army may 
designate except as otherwise provided in Condition No. 5 hereof. In either event, and except as 
otherwise provided in Condition No. 5 hereof, if the lessee shall fail or neglect to remove the 
property of the lessee and so restore the leased property, then, at the option of the Secretary of 
the Army, the property of the lessee shall either become the property of the United States with- 
out compensation therefor, or the Secretary of the Army may cause it to be removed and the 
leased property so to be restored at the expense of the lessee, and no claim for damages against 
the United States or its officers or agents shall be created by or made on account of 
such removal and restoration work. 


19. That if more than one lessee is named in this lease the obligation of said lessees herein 
contained shall be joint and several obligations. 


20. That, except as otherwise specifically provided, any reference herein to “Division 
Engineer”, “District Engineer’ or “said officer” shall include his duly appointed successor and 
his authorized representatives. 


21. That all notices to be given pursuant to this lease shall be addressed, if to the lessee, to 


if to the Government, to the 


or as may from time to time be directed by the parties. Notice shall be deemed to have been 
duly given if and when inclosed in a properly sealed envelope or wrapper, addressed as afore- 
said and deposited postage prepaid (or, if mailed by the Government, deposited under its 
franking privilege) in a post office or branch post office regularly maintained by the United 
States Government. 


22. The lessee warrants that no person or selling agency has been employed or retained 
to solicit or secure this lease upon an agreement or understanding for a commission, percent- 
age, brokerage, or contingent fee, excepting bona fide employees or bona fide established com- 
mercial or selling agencies maintained by the lessee for the purpose of securing business. For 
breach or violation of this warranty the Government shall have the right to annul this lease 
without liability or in its discretion to require the lessee to pay, in addition to the lease rental 
or consideration, the full amount of such commission, percentage, brokerage, or contingent fee. 
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Before the execution of this lease, conditions were deleted, revised and added in the fol- 
lowing manner: 


This lease is not subject to Title 10, United States Code, Section 2662. 


IN WITNESS WHEREOF I have hereunto set my hand by authority of the Secretary 
of the Army this day of , 19 


THIS LEASE is also executed by the lessee this day of , 19 


2 S6 ne eRe see es OSEBes Bees oS aS SOSA Se Se eee Pese se Seceeeer es coeseceeEessscSese 


Ses een Resse ser eEsGecnces Seer ee HS eres ene ease SES Eenes SEE enesernseesssceomes 


Signed and sealed in the presence of: 


ee eee tenn eee meen eae mene eee eenan ene neenermeensenns senmeee ve C ” ‘J * U.S. GOVERNMENT PRINTING OFFICE : 1966 O—212-207 


10-114 
. June 1967) 


UNITED STATES DEPARTMENT OF THE INTERIOR This permit consists 
NATIONAL Parx Szavicz 


SPECIAL USE PERMIT 


9268000066000 0 08 4650000955086 4 6655555525 E FSS SECC Ss easetEssEneeuasasaauscees 


{during JUAN eps 4 8) bes (7 Uae 0 Ags} alin A Soll Aeon Pe Reawteney penta (rat wee i fl te anes SENN NE 1 
‘to use the following-described land in the prenetened area: 


: 
| 


for the purpose of 


subject to the conditions on the reverse hereof and attached pages and to the payment to the Government of the United 
TTT PES TEE Ye ser Uo UPR Ae A aac ain UR Dollars) ($33 bse Ns 


BERR Rene ee emma we as eee m eRe R ESHER ETE E OS SE SSE SSH ES SEES SEOSSSSTOBEESSAS HS SOOS OSHS SESE SSO 4 OSS SSISESESOSSE SES OSE ESSE TEESE HOSES AD OENES HORE H ORES EON E HOUSES ON SO RE EO HEED SESS wate eae s abet eben ee seceeeaseeeenns 


fayment to be made to the Superintendent by Express or Postal Money Order, Certified Check, or Draft payable to 


hig National Park Service, or Cash. 


Pree rrr rrr rr ee ee i eer irre ee eer ee 


Superintendent, 


i The undersigned hereby accepts this permit subject to the terms, covenants, obligations, and reservations, expressed or implied, therein. 


| ae 


TWO WITNESSES TO SIGNATURES *PERMITTEE (Signature) 


NAME 


ADDRESS 


(NESS 5 a a AT WR NAMES WE elvan tt 


ADDRESS 


APPROVED: (/f approval is required by higher authdrity) 


i | TITLE | DATE 


Bien name of names as written. in 1 body of permit; . for copartnership, 5 permittees should sign as ‘‘members of firm’’; for corporation, the officer authorized to execute 
tracts. etc., should sign, with title, the sufficiency of such signature being attested by the Secretary, with corporate seal, in lieu of witnesses. 


— Distribution—Field Finance Office. 
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CONDITIONS OF THIS PERMIT 


1. Regulations,—The permittee shall exercise this privi- 
lege subject to the supervision of the Superintendent, and 
shall comply with the regulations of the Secretary of the In- 
terior, or other authorized officer of the Government, 
governing the area. 


2. Definition.—The term “Director, National Park Serv- 
ice” as used herein shall include the appropriate Regional 
Director or Superintendent as the representative of the 
Director. 


3. Rights of the Director.— Use by the permittee of the 
land covered hereby is subject to the right of the Director, 
National Park Service, to establish trails, roads, and other 
improvements and betterments over, upon, or through said 
premises, and further to the use by travelers and others of 
such roads and trails as well as of those already existing. 
If it is necessary to exercise such right, every effort will be 
made by the National Park Service to refrain from unduly 
interfering or preventing use of the land by the permittee 
for the purpose intended under this permit. 


4. Nondiscrimination.—See attachment A. 


5. Damages.—-The permittee shall pay the United States 
for any damage resulting from this use which would not 
reasonably be inherent in the use which the permittee is 
authorized to make of the land described in this permit. 


6. Construction.—No building or other structure shall 
be erected under this permit except upon prior approval of 
plans and specifications by the Director, National Park 
Service, and the premises and all appurtenances thereto 
shall be kept in a safe, sanitary, and sightly condition. 


7. Removal of structures and improvements.—Upon 
the expiration of this permit by limitation of time or its 
termination for any reason prior to its expiration date, the 
permittee, if all charges due the Government hereunder 
have been paid, shall remove within such reasonable period 
as is determinted by the Superintendent, but not to exceed 
90 days unless otherwise stipulated in this permit, all struc- 
tures and improvements placed on the premises by him, 
and shall restore the site to its former condition under the 
direction of the Superintendent. If the permittee fails to 
remove all such structures and improvements within the 
aforesaid period, they shall become the property of the 


U.S. GOVERNMENT PRINTING OPPICE 


United States, but that will not relieve the permitte 
liability for the cost of their removal and the restoratio 


the site. 


8. Water rights.—The United States reserves the ri 
to-perfect title to all rights for water which may be de 
oped or used in connection with this permit and 
furnish water to the permittee, when available, at reason: 
rates to be approved by the Director, National Park Sery 
Should such water service be unavailable or inadequ 
the permittee may, with prior approval! of the Director, q 
vide the same at his own expense, subject to such spe 
requirements as may be prescribed. 


9. Disposal of refuse.—The permittee shall dispose 
brush and other refuse as required by the Superintend 


10, Timber cutting.—No timber may be cut or destro 
without first obtaining a permit therefor from the Direc 
National Park Service. 


11. Fire prevention and suppression.—The permi 
and his employees shall take all reasonable precaution 
prevent forest, brush, grass, and structural fires and 
shall assist the Superintendent in extinguishing such fire 
the vicinity of any tract which may be used hereunderi.: 


12. Sell erosion.—The permittee shall take adequ 
measures, as directed and approved by the Superintend 
to restrict and prevent soil erosion on the lands cove 
hereby and shail so utilize such lands as not to contrib 
to erosion on adjoining lands. 


13. Benefit.—Neither Members of, nor Delegates to Cc 
gress, or Resident Commissioners shall be admitted to a 
share or part of this permit or derive, either directly or 
directly, any pecuniary benefit to arise therefrom: Provid 
however, That nothing herein contained shall be const 
to extend to any incorporated company, if the permit be 
the benefit of such corporation. 


14. Assignmen?.—This permit may not be transferr 
or assigned without the consent of the Director, Natio 
Park Service, in writing. 


15. Revecation.—This permit may be terminated up 
breach of any of the conditions herein or at the discretic 
of the Director, National Park Service. 
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mated States Department of Agriculture 
Forest Service 


a. Record no. (1-2) b. Region (3-4) c. Forest (5-6) 


SPECIAL USE PERMIT 


Act of June 4, 1897, or February 15, 1901 
This permit is revocable and nontransferable 


~ Stote (16-17 
(Ref. FSM 2718) TRALEE 


Permission is hereby granted to 


of 

(Ne a eal tam ian ace due i clk a AC ec Ba SERS 0 TA i, i 

‘hereinafter called the permittee, to use subject to the conditions set out below, the following described lands 
| or improvements: 


1 


This permit covers acres and/or miles and is issued for the purpose of: 
| | 1. Construction or occupancy and use under this permit shall begin within months, and 
//Construction, if any, shall be completed within months, from the date of the permit. This 

“use shall be actually exercised at least days each year, unless otherwise authorized 
jin writing. 


2. In consideration for this use, the permittee shall pay to the Forest Service, U.S. Department of 

) Agriculture, the sum of Dollars ($ . ) for the period 
ahead als OAL OLS Is Bike ae |) ACT STE CSREES ea Se RMT , and thereafter 
}jannually on 


ne a nN CO oe | 


Dollars ($ ___ aay Nearest Seen eee ee Fe eee 
eovided, however, Charges for this use may be made or readjusted whenever necessary to place the 
charges on a basis commensurate with the value of use authorized by this permit. 


3. This permit is accepted subject to the conditions set forth herein, and to conditions to 
attached hereto and made a part of this permit. 


I a cert an ee 


NAME OF PERMITTEE SIGNATURE OF AUTHORIZED OFFICER DATE 


PERMITTEE 


NAME AND SIGNATURE 
ISSUING 


OFFICER 


(CONTINUED ON REVERSE) 2700-4 (3/68) 
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4. Development plans; layout plans; construction, reconstruction,. or alteration of improvements; or 
revision of layout or construction plans for this area must be approved in advance and in writing by ie 
forest supervisor. Trees or shrubbery on the permitted area may be removed or destroyed only after the 
forest officer in charge has approved, and has marked or otherwise designated that which may be remove 
or destroyed. Timber cut or destroyed will be paid for by the permittee as follows: Merchantable timber 
appraised value; young-growth timber below merchantable size at current damage appraisal value; provid, 
that the Forest Service reserves the right to dispose of the merchantable timber to others than the per 
mittee at no stumpage cost to the permittee. Trees, shrubs, and other plants may be planted i in such 
manner and in such places about the premises as may be approved by the forest officer in charge. 


5. The permittee shall maintain the improvements and premises to standards of repair, orderliness, 4. 
neatness, sanitation, and safety acceptable to the forest officer in charge. 


6. This permit is subject to all valid claims. 


7. The permittee, in exercising the privileges granted by this permit, shall comply with the regulatior 
of the Department of Agriculture and all Federal, State, county, and municipal laws, ordinances, or coal 
tions which are applicable to the area or operations covered by this permit. 


8. The permittee shall take all reasonable precautions to prevent and suppress forest fires. No ma- 
terial shall be disposed of by burning in open fires during the closed season established by law or regul 
tion without a written permit from the forest officer in charge or his authorized agent. 


9. The permittee shall exercise diligence in protecting from damage the land and property of the Unit 
States covered by and used in connection with this permit, and shall pay the United States for any dam 
resulting from negligence or from the violation of the terms of this permit or of any law or regulation app 
cable to the national forests by the permittee, or by any agents or employees of the permittee acting 
within the scope of their agency or employment. 


10. The permittee shall fully repair all damage, other than ordinary wear and tear, to national forest ro 
and trails caused by the permittee in the exercise of the privilege granted by this permit. 


11. No Member of or Delegate to Congress or Resident Commissioner shall be admitted to any share or 
part of this agreement or to any benefit that may arise herefrom unless it is made with a corporation for it 
general benefit. 


12. Upon abandonment, termination, revocation, or cancellation of this permit, the permittee shall remov 
within a reasonable time all structures and improvements except thoss owned by the United States, and 
shall restore the site, unless otherwise agreed upon in writing or in this permit. If the permittee fails to 
remove all such structures or improvements within a reasonable period, they shall become the property of 
the United States, but that will not relieve the permittee of liability for the cost of their removal and 
restoration of the site. 


13. This permit is not transferable. If the permittee through voluntary sale or transfer, or through 
enforcement of contract, foreclosure, tax sale, or other valid legal proceeding shall cease to be the owne 
of the physical improvements other than those owned by the United States situated on the land described 
in this permit and is unable to furnish adequate proof of ability to redeem or otherwise reestablish title 
said improvements, this permit shall be subject to cancellation. But if the person to whom title to said 
improvements shall have been transferred in either manner provided 4s qualified as a permittee and is 
willing that his future occupancy of the premises shall be subject to such new conditions and stipulation 
as existing or prospective circumstances may warrant, his continued occupancy of the premises may be 
authorized by permit to him if, in the opinion of the issuing officer or his successor, issuance of a permi 
is desirable and in the public interest, 


14. In case of change of address, the permittee shall immediately notify the forest supervisor. 


15. The temporary use and occupancy of the premises and improvements herein described may be sublet 
by the permittee to third parties only with the prior written approval of the forest supervisor but the per- 
mittee shall continue to be responsible for compliance with all conditions of this permit by persons to 
whom such premises may be sublet. 


16. This permit may be terminated upon breach of any of the conditions herein or at the discretion of th 
regional forester or the Chief, Forest Service. . 


17. In the event of any conflict between any of the preceding printedclauses or any provisions thereof a 
any of the following clauses or any provisions thereof, the following paged clauses will control. an 
O said GPU 939-9) 


United Stetes Department of Agriculture NAME OF PERMITTEE KIND OF USE 
Forest Service 


TERM SPECIAL USE PERMIT DATE OF PERMIT FILE CODE 


Act of March 4, 1915, as amended July 28, 1956, 
or Act of March 30, 1948 


Permission is hereby granted to 


yews he DO Ladd eu 
hereinafter called the permittee, to use subject to the conditions set out below, the following described 
lands or improvements for the period of __ years from the date hereof: 


This permit covers______=—=—======—SssSSSséacres and/or___________ miles and is issued for the purpose of: 


The exercise of any of the privileges granted in this permit constitutes acceptance of all the conditions of this 


permit. 

1. In consideration for this use, the permittee shall pay to the Forest Service, U. S. Department of Agriculture, 
the sum of __ a el Dollars ($_.- Ss C—C—CSCsC*ddsSCOftcor the period from 
ee athens BSUS gh BN eg Cece Ne a A Sie eS ETN | , and thereafter 
annually on is CB a tel lle Ee tel permed Ct ob tect. lee iS Like Rei ES Ee a EES DRE eal ar 

iranian LEU OH. QE Se ph RRR er 


Provided, however, That the charges for this use shall be readjusted as of, and effective on, the beginning of each 
5-yew period from the due date of the first annual payment in order to place the charges on a basis commensurate 
with the value of use authorized by this permit. 


2. Construction or ocoupancy and use under this permit shall begin within_..-_==~==>»--—s months, and construction, 
if any, shall be completed within _.._-=--=~==—SsSSS:s« moot, from the date of the permit. This use shall be actually exer- 


cised at least ss . days each year, unless otherwise authorized in writing. 

3. Development plans; lay-out plans; construction, reconstruction, or alteration of improvements; or revision of 
lay-out or construction plans for this area must be approved in advance and in writing by the forest supervisor. Trees 
or shrubbery on the permitted area may be removed or destroyed only after the forest officer incharge has approved, 
and has marked or otherwise designated that which may be removed or destroyed. Timber out or destroyed wil! be paid 
for by the permittee as follows: Merchantable timber at appraised value; young-growth timber below merchantable size 
al ourrent damage appraisal value; provided that the Forest Service reserves theright to dispose of the merchantable 
timberto erat has the permittee at no stumpage cost to the permittee. Trees, shrubs, and other plants may be planted 
in such manner and in such places about the premises as may be approved by the forest officer in charge. 
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sanitation, and safety acceptable to the forest officer in charge. 

5. This permit is subject to all valid claims. 

6. The permittee, in exercising the privileges granted by this permit, shall comply with the regulations of the 
Department of Agriculture and all Federal, State, county, and municipal laws, ordinances, or regulations which ° 
applicable to the area or operations eovered by this permit. 

7. The permittee shall take all reasonable precaution to prevent and suppress forest fires. No material shall 
disposed of by burning in open fires during the closed season established by law or regulation without a written aa 
from the forest officer in charge or his authorized agent. 

8. The permittee shall exercise diligence in protecting from damage the land and property of the United States 
covered by and used in connection with this permit, and shall pay the United States for any damage resulting from 
negligence orfrom the violation of the terms of this permit or of any law or regulation applicable to the national forests 
by the permittee, or by any agents oremployees ofthe permittee acting within the scope of their agency or employment. 

9. The permittee shall fully repair all damage, other than ordinary wear and tear, to national forest roads and 
trails caused by the permittee in the exercise of the privilege granted by this permit. 

10. No Member of or Delegate to Congress or Resident Commissioner shall be admitted to any share or part of this) 
agreement or to any benefit that may arise herefrom unless it is made with a corporation for its general benefit. 

11. Except as provided in Clause 16 below, upon abandonment, termination, revocation, or cancellation of this 
permit, the permittee shall remove within a reasonable time ull structures and improvements except those owned by the 
United States, and shall restore the site, unless otherwise agreed upon in writing or in this permit. If the permittee 
fails to remove all such structures or improvements within a reasonable period, they shall become the property of the 
United States, but that will not relieve the permittee of liability for the cost of their removal and the restoration of the 
site. | 

12. This permit is not transferable. If the permittee through voluntary sale or transfer, or through enforcement of 
contract, foreclosure, tax sale, or other valid legal proceeding shall cease to be the owner of the physical improve- 
ments other than iowa owned by the United States situated on the land desoribed in this permit and is unable to fur- 
nish adequate proof cf ability to redeem or otherwise reestablish title to said improvements, this permit shall be sub- 
ject to cancellation. But ifthe person to whom title to said improvements shall have been transferred in either manner 
above provided is qualified as a permittee, and is willing that his future occupancy of the premises shall be subject 
to such new conditions and stipulations as existing or prospective circumstances may warrant, his continued occupancy 
of the premises will be authorized by a permit tohim, which may be for the unexpired term of this permit or for such 
new period as the circumstances justify. 

13. In case of change of address, permittee shall immediately notify the forest supervisor. 

14. The temporary use and occupancy ofthe premises and improvements herein described may not be sublet by the 
permittee to third parties without the prior written approval of the forest supervisor andthe permittee shall continue to 
be responsible for compliance with all conditions of this permit by persons to whom such premises may be sublet. 

15. This permit may be terminated upon breach of any of the conditions herein. 

16. If during the term of this permit or any extension thereof, the Secretary of Agriculture or any official of the 
Forest Service acting by or under his authority shall determine that the public interest requires termination of this 
permit, this permit shall terminate upon thirty days’ written notice tothe permittee of suchdetermination, and the 
United States shall have the right thereupon to purchase the permittee’s improvements, to remove them, or to require | 
the permittee to remove them, at the option of the United States, and the United States shall be obligated to pay an | 
equitable consideration for the improvements or for removal of the improvements and damages to the improvements re- 
sulting from their removal. The amount of the consideration shall be fixed by mutual agreement between the United 
States and the permittee and shall be accepted by the permittee in full satisfaction of all claims against the United 
States under this clause: Provided, That if mutual agreement is not reached,the Forest Service shall determine the 
amount andif the permittee is dissatisfied with the amount thus determined to be duehimhe may appeal the determina- 
tion in accordance with Regulation A-10 (86 CFR 211.2) and the amount as determined on appeal shall be final and 
conclusive on the parties hereto; Provided further, That upon the payment tothe permitiee of 76% of the amount fixed 
by the Forest Service, the right of the United States to remove or require the removal of the improvements shall not 
be stayed pending final decision on appeal. 

17. The permittee agrees that the amount which the United States shall be required to pay for improvements in ac- 
cordance with Clause 16 shall in no event exceed $__..__+__+-___, and that this instrument may be introduced in any 
judicial proceedings for the acquisition of such improvements by the United States as the stipulation of the permittee 
and the United States with regard to the maximum amount which the United States shall be required to pay for the | 
taking thereof. 

18. In the event of any conflict between any of the preceding printed clauses or any provision thereof and any of 
the following clauses or any provisions thereof, the preceding printed clauses will control. 


19 This permit is accepted subject to the conditions set forth above and to conditions __ Soma ts) 
attached hereto and made a part of this permit. 


4. The permittee shall maintain the improvements and premises to standards of repair, orderliness, ia 
a 
e 


| 


SIGNATURE OF ISSUING OFFICER 


SIGNATURE OF PERMITT EE 


GPO 905149 


Form 7-523 AG 
(10-61) UNITED STATES 


DEPARTMENT OF THE INTERIOR 
BUREAU OF RECLAMATION 


IRRIGATION PROJECT 


et ee en re eo ee ee er ee ee eee ee eee wee ceseces 


LEASE OF LAND FOR AGRICULTURAL OR GRAZING PURPOSES 


This ease, made this day of | , 19. , in pursuance of the 
act of June 17, 1902 (32 Stat., 388), and acts amendatory thereof or supplementary 
thereto, between the UNITED STATES OF AMERICA, hereinafter styled the United States, 


represented by 
the officer executing this lease, and 


hereinafter styled the lessee. 


2. @Wttnesseth, that in consideration of the rents and covenants herein specified, it 
is hereby mutually agreed by the parties hereto as follows: 


3. Description of land leased. --Subject to the conditions hereinafter set forth, the 


United States does hereby lease to the lessee, for purposes, the 
(Agricultural or grazing) 


following-described premises in the State of , to wit: 


containing acres, more or less, with privileges and appurtenances, sub- 
ject, however, to the exceptions and reservations set out in the next succeeding article. 


Cpe Ua 


4. Exceptions and reservations. ~-There are excepted and reserved from the lease of 
the premises described in article 3, the following; 

(a) All lands to which other rights have lawfully attached before the date of this lease. 

(b) The right to remove from said lands any or all timber, both standing and down. 

(c) The right to take from said lands material for the construction of irrigation works, 
and to construct, operate, and maintain such works thereon. 

(d) The right to prospect and carry on developments for oil, gas, coal, and other min- 
erals, on said lands, under the act of October 2, 1917 (40 Stat., 297), and the act of Feb- 
ruary 25, 1920 (41 Stat., 437). 

(e) A right-of-way along all section lines, or other practicable routes when locations 
on section lines are not feasible, freely to give ingress to, passage over, and egress 
from all of said lands. 

(f) The right of the officers, agents, employees, licensees, and permittees of the 
United States, at all proper times and places, freely to have ingress to, passage over, 
and egress from all of said lands, for the purpose of exercising, enforcing, and protect- 
ing the rights described in and reserved by this article, or for the purpose of operating 
and maintaining any Federal project thereon. 


(g) 


5. Term of lease. --The lease of the premises described shall be for the period from 
WLS EV tO , 19 , inclusive, unless sooner termi- 
nated as hereinafter provided. 


6. Extension of lease term. --The lessee has an option to extend the term of the lease 
as defined in the preceeding article, for successive additional periods of one year each, 
but in no event beyond if such lessee shall at the time of the exercise of the 
option have paid all previous rentals due and if such option is exercised in the following 
manner and by the observance of the following conditions: 

(a) Such option must be first exercised not later than 30 days prior to the termination 
of the lease as defined in article 5, and if extended not later than 30 days prior to the 
termination of each extension thereof. 

(b) Such option must be exercised by payment in advance to the United States at least 
30 days prior to the termination of the lease of the rental for the period for which the 
term is by exercise of such option to be extended, accompanied by a notice that the lessee 
desires to exercise such option. Such notice and such payment must be actually received 
by the United States at least 30 days prior to such lease termination. 


7. Rental charges. --The lessee shall pay to the United States rental charges for the 
premises described as follows: The sum of $ on the date hereof for the 
period ending , 19 , and the sum of $ on account of 
each renewal or extension of this lease. 


8. Repairs. --The lessee shall, at his own cost and expense, keep in a state of good 
repair such fences and ditches as may be located on the leased premises. 


9. Miscellaneous conditions. --In the use of the leased premises the lessee shall faith 
fully observe the following conditions, and each of them: 


(a) Not more than animal unit months of grazing shall be permitted dur- 
ing the period 

(b) No unlawful business shall be carried on. 

(c) No fence, with or without gates, shall be constructed upon or across the right-of- 
way of any canal or lateral operated or controlled by the United States. 

(d) No waste shall be committed. 

(e) The lessee shall release and relinquish any and all claims which he at any time 
may have or claim to have against the United States, its officers, agents and employees 
on account of injury to or loss of animals pastured or loss of or damage to growing crops 
pursuant to the lease which may be caused or claimed in whole or in part by the existence 
or condition of the reservoir or other irrigation and flood control works or by any cause 
whatsoever. 


10, Transfer of lease. --Neither this lease nor any interest therein shall be trans- 
ferred by the lessee, without the written consent of the United States made by the officer 
executing this lease on behalf of the Government, and until payment has been made to the 
United States of the sum of ten dollars ($10), to cover the expense of approving such 
transfer. 
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11. Termination of lease. --This lease shall terminate and all rights of the lessee 
hereunder shall cease, and the lessee shall quietly and peaceably deliver to the United 
States possession of the leased premises in like condition as when taken, reasonable 
wear and damage by the elements excepted: 

(a) At the expiration of the term as provided by articles 5 and 6; or, 

(b) Without notice, upon default in payment to the United States or any installment of 
rental charges as provided by article 7; or 

(c) On , Of any year, upon written notice to the lessee, served 30 days 
in advance thereof; or, 

(d) After failure of the lessee to observe any of the conditions of articles 9 or 10, and 
on the tenth day following service of written notice on the lessee of termination because 
of failure to observe such condition. 


The notices provided by this article shall be served by registered mail addressed to 
the respective post office addresses given at the foot of this lease, and the mailing of any 
such notice properly enclosed, addressed, stamped, and registered, shall be considered 
service. If the termination under article 11 (c) or article 11 (d) should be effective at a 
date prior to the date of the termination of the then current lease or extension, for which 
prepayment of rental shall have been made, and appropriate refund (as conclusively deter- 
mined by the Secretary of the Interior) of part of the rental for such then current lease or 
extension will be made. 


12. Covenant against Contingent Fees. --Lessee warrants that no person or agency 
has been employed or retained to solicit or secure this contract upon an agreement or 
understanding for a commission, percentage, brokerage, or contingent fee, excepting 
bona fide employees or bona fide established commercial agencies maintained by the 
lessee for the purpose of securing business. For breach or violation of this warranty, 
the Government shall have the right to annul this contract without liability or in its dis- 
cretion to require the licensee to pay, in addition to the contract price or consideration, 
the full amount of such commission, percentage, brokerage, or contingent fee. 


13. Nondiscrimination Clause. --The following provisions governing performance of 
work under Government contracts, as set out in Section 301 of Executive Order 10925, 
dated March 6, 1961 (26 F. R. 1977), shall be applicable to this lease and for this pur- 
pose, the term "contract" shall be deemed to refer to this lease and the term ''contractor' 
shall be deemed to refer to the lessee, 


"In connection with the performance of work under this contract, the contractor agrees as follows: 


(1) The contractor will not discriminate against any employee or applicant for employment 
because of race, creed, color, or national origin. The contractor will take affirmative 
action to ensure that applicants are employed, and that employees are treated during 
employment, without regard to their race, creed, color, or national origin. Such action 
shall include, but not be limited to, the following: employment, upgrading, demotion or 
transfer; recruitment or recruitment advertising; layoff or termination; rates of pay 

or other forma of compensation; and selection for training, including apprenticeship. 

The contractor agrees to post in conspicuous places, available to employees and appli- 
cants for employment, notices to be provided by the contracting officer setting forth 

the provisions of this nondiscrimination clause. 


(2) The contractor will, in all solicitations or advertisements for employees placed by 
or on behalf of the contractor, state that all qualified applicants will receive 
consideration for employment without regard to race, creed, color, or national origin, 


(3) The contractor will send to each labor union or representative of workers with which 
-he hag a collective bargaining agreement or other contract or understanding, a notice, 

to be provided by the agency contracting officer, advieing the said labor union or 
workera' representative of the ccntractor's commitments under this section, and shall 
post copies of the notice in conspicuous places available to employees and applicants 

for employment. 


(4) ‘The contractor will comply with all provisions of Executive Order No, 10925 of 
March 6, 1961, and of the ruler, regulations, and relevant orders of the President's 
Committee on Equal Employment Opportunity created thereby, 


(5) The contractor will furnish all information and reporta required by Executive 
Order No, 10925 of March 6, 1961, and by the rules, regulations, and orders of the 
aaid Committee, or purauant thereto, and will permit access to his books, records, 
and accounts by the contracting agency and the Committee for purposes of investigation 
to aavertain compliance with auch rulea, regulationa, and orders, 


48) in the event of the contractor's non«compliance with the nondiscrimination clauses 

of this contract or with any of the said rules, regulations, or orders, this contract 

may be cancelled in whole or in part and the contractor may be declared ineligible 

for further government contracts in accordance with procedures authorised in Executive 
Order No, 10035 of March 6, 1961, and auch other sanctions may be imposed and remedies 
invoked aw provided in the aaid Executive order or by rule, regulation, or order of the 
President's Committee on Bqual Employment Opportunity, or as otherwise provided by 


law, 


47) The contractor will include the provisions of the foregoing paragrepha (1) 

through (6) in every subcontract or purchase order unleas exempted by rules, regulations, 
or orders of the President's Committee on Equal Employment Opportunity iesued purauant 
to section 308 of Executive Order No, 10925 of March 6, 1981, ao that such provisions 
will be binding upon each eubcontractor or vendor, The contractor will take such 

action with respect to any aubcontract or purchage order aa the contracting agency 

may direct as a means of enforcing such provisions, including sanctions for non-compliance; 
Provided, however, that in the event the contractor becomes involved in, or ie threatened 
with, litigation with a subcontractor or vendor as a result of such direction by the 
contracting agency, the contractor may request the United States to enter into such 
litigation to protect the interests of the United States, |" 
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14, Officials not to benefit. --No member of or Delegate to Congress or Resident 
Commissioner shall be admitted to any share or part of this contract or to any benefit 
to arise therefrom, Nothing, however, herein contained shall be construed to extend to 
any incorporated company if the contract be for the general benefit of such corporation 
or company. 


15. Successors in interest obligated. --The provisions of this lease shall apply to and 
bind the assigns of the United States, and the heirs, executors, administrators, and 
assigns of the lessee. 


Jt Witness MWilereo’ the parties have hereunto subscribed their names as of the date 
first above written. 


UNITED STATES OF AMERICA 
Oe ee ae a Oe gis ae deceit hele ge ae cs 


Bureau of Reclonstine 

POO, AOOTCRS . ou... os coc an oe ace eee eee 

hu. ok dea Basie < rsa ese ieaelge hcl teaibaclaat tan alain tat Tessee. 

Pe): AdOres se or" or ee ee 
INSTRUCTIONS 


1. Before having lease executed, field officials should see that pertinent Reclamation 
Instructions have been fully complied with, and that all necessary changes or additions as 
may be required by these Instructions are inserted therein. 


2.. Any necessary additional reservation should be made in article 4, under paragraph 
(g) and any necessary additional condition should be set out in article 9, under paragraph (f). 


3. The post office address of the lessee must appear in the lease, all dates should be 
plainly given and blanks carefully filled and all particulars and conditions stated as fully 
and as clearly as practicable. 


4. Erasures and interlineations or other irregularities must be explained over the 
signatures of the parties to this lease. A general statement that ''erasures and interlinea- 
tions were made before execution,"' is not sufficient. 


5. Leases should be executed in duplicate. 


6. A lease with a firm should describe the lessee in the preamble as, for instance, 
"Doe & Roe, a partnership, consisting of John Doe and Richard Roe, copartners," the 
names of all members of the firm being inserted. The lease should be signed in the firm 
name by a member thereof, who should also affix his title of ''Copartner. 


7. A lease with a corporation should describe the lessee in the preamble as, for 
instance, ''Doe Cattle Company, a corporation duly organized under the laws of the State 
of Colorado, '' The lease should be signed in the corporate name by an appropriate officer 
thereof, who should affix his official designation, together with the corporate seal. A 
certificate under the corporate seal-that the officer signing the lease is authorized to do 
so should accompany the lease. If the corporation has no seal the certificate should state 
that fact. Such certificate of authority once filed will not be required in a subsequent 
lease if it bears a reference to the case in which it was furnished, with Stes Er eUE that it 
is still effective. 


8. In the execution of this lease the names of the parties should be signed in ink in the 


usual manner and as written in the body of the instrument. 
GPO 68084! 
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Serial No. 
Date 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
LOWER COLORADO RIVER LAND USE OFFICE 


Application and Permit for Use of Land in Lower Colorado River Area 
APPLICATION | 


1. The undersigned applicant hereby applies for a permit for the use of 
that portion of the following described lands in the County of 

, State of : Base 
and Meridian, Township » Range » Section » further 
described on Attachment No. 1 hereto attached, and by reference made a 
part hereof; presently occupied or used by applicant and agrees that 
approval of this application and applicant's use and occupancy of said 
lands hereunder shall at all times be subject to the terms, conditions and 
limitations set out in this application and permit. 


2. Applicant hereby acknowledges that the title and right to possession 
of said lands is and has at all times during applicant's past occupancy 
and/or use thereof been vested in the United States of America, herein- 
after referred to as United States. Applicant abandons and relinquishes 
any and all right, title and interest to any mining claims located thereon. 


3. Applicant agrees not to apply for or accept acreage reserve or other 
payments from the United States Department of Agriculture or any similar 
or other Federal subsidy payment in connection with said lands, except for 
Upland cotton subsidies, unless the written approval of the officer issuing 
the permit herein applied for is first obtained. 


4, The purpose for which applicant has heretofore used said lands and 
to which applicant's future use thereof will be limited is as follows: 


If, agricultural, the type, capacity, and horsepower of applicant's pumping 
facilities are as follows: 


5. This application is made for an initial term commencing on January 1, 
1969, and ending on December 31, 1969, and continuing thereafter for 
successive periods of one year each; provided, however, that the permit 
herein applied for may be terminated on December 3lst of any year during 
its term or any extension thereof by written notice served by the applicant 
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upon the ‘United States at least sixty (60) days in advance thereof, and 
provided further that said permit may be terminated at the end of the 
initial term or at the end of any such successive one-year period by 
written notice served by the United States upon the applicant at least 
ninety (90) days in advance thereof, 


6. Applicant agrees, if this application is approved, to pay to the 
United States upon approval of the application the amount of 

_ Dollars for the use of said lands from 
January 1, 1969 to and including December 31, 1969. Applicant further 
agrees to pay for the use of said lands for each calendar year thereafter 
during which this permit remains in force such further amounts as may 
be determined by the issuing officer. It is understood that, unless 
written notice is given to the applicant by the issuing officer at least 
ninety (90) days before the beginning of any calendar year that a different 
amount has been determined by the issuing officer for that year, the 
amount payable for each such calendar year shall be equal to the amount 
payable for the preceding calendar year. The above-mentioned charges 
for each calendar year shall be payable on January lst of each such year 
in advance. All payments under this paragraph shall be made payable to 
the United States Department of the Interior at the Lower Colorado River 
Land Use Office, Box 1648, 2450 24th Avenue, Yuma, Arizona 85364, 


7. (a) Applicant hereby releases the United States, its successors and 
assigns, and its officers, agents and employees from all claims for 
damages of every description or kind resulting from any operations here- 
tofore or hereafter conducted on said lands and agrees to save and hold 
each of them harmless from liability to any third party for damages of 
every description or kind resulting from such operations. Applicant 
further releases the United States, its successors and assigns, and its 
officers, agents and employees from all claims for damages of every 
description or kind attributable in whole or in part to the natural action of 
the Colorado River or any tributary thereof or to any operations or activ- 
ities of the United States in controlling or regulating said river. 


(b) The applicant warrants that no person or selling agency has been 
employed or retained to solicit or secure this permit upon an agreement 
or understanding for a commission, percentage, brokerage or contingent 
fee, excepting bona fide employees or bona fide established commercial 
or selling agencies maintained by the applicant for the purpose of securing 
business. For breach or violation of this warranty, the United States 
shall have the right to annul this permit without liability or in its discretion 
to require the applicant to pay, in addition to the consideration, the full 
amount of such commission, percentage, brokerage or contingent fee. 


8. (a) Applicant understands and agrees that neither this application nor 
the granting of the permit herein shall be deemed to confer upon applicant 
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any title to or property interest in any of the lands within the permit 
area, nor to confer upon applicant any equity therein or any right to 
renew or extend the permit beyond the period provided for in paragraph 
5 hereof. 


(b) Applicant understands that the permit herein shall constitute a 
privilege for the use of only such lands as were used or occupied by 
applicant prior to April 20, 1961, for the purpose hereinabove specified 


and that the permit shall not be assigned without the written approval of 
the officer issuing the permit. 


Witnesses: 


Applicant 


Applicant 


Mailing Address of Applicant 


Title 18 USC, Sec. 1001 makes it a crime for any person knowingly and 
willfully to make to any Department or agency of the United States any 
false, fictitious, or fraudulent statements or representations as to any 
matter within its jurisdiction. 
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PER MIT 


9. Subject to the terms, conditions and limitations set out.in the fore- 
going application and in the following paragraphs, the foregoing application 
is hereby approved for the term specified in paragraph 5 above, subject 

to any existing right or right of way in favor of the public or a third party, 
and the right of the United States to install and maintain revetment works, 
including but not limited to the right of access for that purpose over and 
across the permit area, and subject further to the right of the United 
States to terminate the within permit with respect to any or all of the land 
described in paragraph 1 upon not less than ninety (90) days' written notice 
given to the applicant by the officer issuing the permit certifying that the 
land specified in such notice is needed for use by the Bureau of Reclamation, 


10. Applicant shall not be entitled to the assistance of the United States 
in perfecting or maintaining his possession against third parties. 


11. Crops as well as any structures and other improvements presently 
situate within the permit area, exclusive of those constructed or installed 
by the United States, may insofar as the United States is concerned, be 
removed during the term of this permit and any extension thereof. In the 
absence of advance written approval of the officer issuing this permit, 
applicant shall not hereafter clear or level, or install or construct any 
structures or other improvements within the permit area, except such 
improvements and such clearing and levelling as are necessary to main- 
tain the land in its present condition, as determined by the officer issuing 
the permit. 


Any structures, improvements or other property of any character not re- 
moved from the permit area on or before the end of the permit term as it 
may be extended shall be subject to disposition by the United States, free 
from any responsibility to applicant or any third party in connection there- 
with. 


Neither the construction or installation of structures or other improve- 
ments nor any operations or work done during the term of this permit 
shall enlarge or otherwise modify the nature or extent of applicant's rights 
hereunder. Any such structures or other improvements shall be subject 
to the same provisions as those situate within the permit area at the 
commencement of the permit term. 


12. (a) Inthe event that the applicant diverts or pumps Colorado River 
water in connection with the enjoyment of the permit area such diversion 
or pumping by applicant during the term of this permit or any extension 
thereof shall be for essential beneficial use only and shall cease upon and 
as provided by 30 days' written notice to applicant from the Secretary of 
the Interior or the officer issuing the permit that Colorado River water is 
no longer available for use within the permit area. In the event that such 
notice is given, applicant may terminate this permit. 


(b) If the applicant diverts or pumps Colorado River water for 
agricultural use, applicant shall give advance notice of the daily water 
requirements for each period of seven (7) consecutive days beginning 
Monday of each week. Such notice shall be given not later than the 
Wednesday preceding such Monday to the official of the Bureau of 
Reclamation designated for that purpose by the officer issuing the permit. 
Quantities specified in such notice may be modified with the approval of the 
Bureau of Reclamation. Such notice shall be in the form prescribed by the 
Bureau of Reclamation, and applicant shall keep such records of water use 
as may be required by the Bureau of Reclamation. 


13, Applicant shall not cause or permit any waste within the permit area 
and shall not use, occupy or claim any other federally owned lands except 
as authorized by law. 


14. The United States, its officers, agents, employees, licensees and 
permittees shall at all reasonable times, have free ingress to, passage 
over and egress from all of the permit area. The applicant shall permit 
members of the public to have reasonable access to the Colorado River 
across the permit area without charge. 


15. Issuance of the within permit does not authorize any occupancy or any 
acts or omissions contrary to applicable state, county, or local laws or 
ordinances. 


16. The within permit shall terminate and all rights of the applicant here- 
under shall cease: 


(a) Upon the termination of the term or extended term hereof in the 
manner specified in paragraph 5 hereof, subject to any modification made 
in paragraph 9 hereof, 


(b) After failure of the applicant to perform or comply with any of 
the provisions of this application and permit, and on the 30th day following 
the giving of written notice to applicant of termination because of failure 
to perform such provision; provided that, except as to a breach of any of 
the provisions of paragraph 12, this subparagraph (b) shall not apply to 
the first failure of an applicant to perform or comply in any one calendar 
year until such applicant has been given written demand by the United 
States specifying the performance or compliance required and applicant 
has failed for 15 days following the giving of such written demand to so 
perform and comply. 


17. Any notice required or authorized to be given to applicant shall be 
deemed properly given if delivered or mailed, postage prepaid, to appli- 
cant's mailing address as stated in the application; and in the case of the 
United States, to the Lower Colorado River Land Use Office, Box 1648, 
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Yuma, Arizona, or such other address as may later be designated by 
notice given in writing to the applicant. 


18. As used herein the term "officer issuing the permit'' shall mean the 
officer issuing the permit, his successor, or any person duly authorized 
by the Secretary of the Interior to issue a permit for use of land in the 
Lower Colorado River Area, 


19. In the event that this permit or any portion thereof is terminated be- 
fore the end of its term or the end of any extended term under the provisions 
of either paragraph 9, paragraph 12, or paragraph 16 hereof, any prepaid 
rent will be refunded on a pro rata basis. No other payments made to the 
United States under the within permit or application herein shall be 
refundable. 


20. The above application is hereby made a part of this permit with the 
same force and effect as if it had been expressly set forth herein. 


21. Recitation of the right to terminate this permit in the event of breach 
shall not be construed as a waiver by the United States of any rights to 
secure compliance with the terms of the application and permit. 


22. The applicant will comply fully with all applicable Federal laws, 
orders and regulations, and the laws of the State of California, all as 
administered by appropriate authorities, concerning the pollution of 
streams, reservoirs, groundwater or water courses with respect to 
pollution of any kind or the discharge of refuse, garbage, sewage effluent, 
oil, mineral salts or other pollutants. Any contract applicant may enter 
into with a third party will contain a similar water pollution control article. 


23. This permit is issued upon the express condition and with the express . 
covenant that all rights of the applicant based thereon shall be subject to 
and controlled by the Colorado River Compact, approved by the Act of 
December 21, 1928 (45 Stat. 1057), and other applicable laws and court 
decrees. 


24. No Member of or Delegate to Congress or Resident Commissioner, — 
and no officer, agent or employee of the Department of the Interior, shall 
be admitted to any share or part of this permit or to any benefit that may 
arise herefrom, but this restriction shall not be construed to extend to 

this permit if made with a corporation or company for its general benefit, 
nor shall it limit the use by the aforementioned persons of accommodations, 
facilities, services or privileges offered to or enjoyed by the general public. 


25. (a). The following provisions, set out in section 202 of Executive Order 


No. 11246 dated September 24, 1965, shall apply and for this purpose, 
the term ''contract'' shall be deemed to refer to this permit and the term 
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"contractor" shall be deemed to refer to the applicant: 


During the performance of this contract, the contractor agrees as 
follows: 


(1) The contractor will not discriminate against any employee or 
applicant for employment because of race, creed, color, or national 
origin. The contractor will take affirmative action to ensure that appli- 
cants are employed, and that employees are treated during employment, 
without regard to their race, creed, color, or national origin. Such 
action shall include, but not be limited to the following: Employment, up- 
grading, demotion, or transfer, recruitment or recruitment advertising; 
layoff or termination; rates of pay or other forms of compensation; and 
selection for training, including apprenticeship. The contractor agrees 
to post in conspicuous places, available to employees and applicants for 
employment, notices to be provided by the contracting officer setting 
forth the provisions of this nondiscrimination clause. 


(2) The contractor will, in all solicitations or advertisements for 
employees placed by or on behalf of the contractor, state that all qualified 
applicants will receive consideration for employment without regard to 
race, creed, color, or national origin. 


(3) The contractor will send to each labor union or representative 
of workers with which he has a collective bargaining agreement or other 
contract or understanding, a notice to be provided by the agency con- 
tracting officer, advising the labor union or workers' representative of 
the contractor's commitments under section 202 of Executive Order 11246 
of September 24, 1965, and shall post copies of the notice in conspicuous 
places available to employees and applicants for employment. 


(4) The contractor will: comply with all provisions of Executive 
Order 11246 of September 24, 1965, and of the rules, regulations, and 
relevant orders of the Secretary of Labor. 


(5) The contractor will furnish all information and reports required 
by Executive Order 11246 of September 24, 1965, and by the rules, regula- 
tions, and orders of the Secretary of Labor, or pursuant thereto, and 
will permit access to his books, records, and accounts by the contracting 
agency and the Secretary of Labor for purposes of investigation to ascertain 
compliance with such rules, regulations, and orders. 


(6) In the event of the contractor's noncompliance with the non- 
discrimination clauses of this contract or with any of such rules, regula- 
tions, or orders, this contract may be canceled, terminated or suspended 
in whole or in part and the contractor may be declared ineligible for 


further Government contracts in accordance with procedures authorized 


Cc - 24 


in Executive Order 11246 of September 24, 1965, and such other sanctions 
may be imposed and remedies invoked as provided in Executive Order 
11246 of September 24, 1965, or by rule, regulation, or order of the 
Secretary of Labor, or as otherwise provided by law. 


(7) The contractor will include the provisions of paragraphs (1) 
through (7) in every subcontract or purchase order unless exempted by 
rules, regulations, or orders of the Secretary of Labor issued pursuant 
to section 204 of Executive Order 11246 of September 24, 1965, so that 
such provisions will be binding upon each subcontractor or vendor. The 
contractor will take such action with respect to any subcontract or pur- 
chase order as the contracting agency may direct as a means of enforcing 
such provisions including sanctions for noncompliance: Provided, how- 
ever, That in the event the contractor becomes involved in, or is 
threatened with, litigation with a subcontractor or vendor as a result of 
such direction by the contracting agency, the contractor may request the 
United States to enter into such litigation to protect the interests of the 
United States. 


(b) If applicant's operations under this permit involve the furnishing 
of accommodations, facilities, services or privileges, the following 
provisions shall apply: 


The applicant and his employees shall not discriminate by segregation 
or otherwise against any person because of race, creed, color, or 
national origin by refusing to furnish such person any accommodation, 
facility, service, or privilege offered to or enjoyed by the general public. 
Nor shall the applicant or his employees publicize any accommodations, 
facilities, services, or privileges offered within the permit area in any 
manner that would directly or inferentially reflect upon or question the 
acceptability of the patronage of any person because of race, creed, 
color, or national origin. -The applicant shall include and require com- 
pliance with a provision similar to the one contained in this subparagraph 
in any subcontract made with respect to any operations under this permit. 


26, Claims of the United States arising out of this permit shall have 
priority over all others, secured or unsecured. 


27. The waiver of a breach of any of the provisions of this permit shall 
not be deemed to be a waiver of any provision hereof, or of any other or 
subsequent breach of any provision hereof, 


28. Nothing contained in this permit shall be construed as in any manner 
abridging, limiting or depriving the United States of any means of enforc- 
ing any remedy either at law or in equity for the breach of any of the 

provisions hereof or of the above application which it would otherwise have. 
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29. If this permit authorizes agricultural use, applicant shall follow 
accepted practices of good husbandry and shall comply with soil con- 
servation requirements of the United States. 


30. Utilization of the permit area is prohibited for the production of 

any or all of the following price-supported crops which have been deter- 
mined by the Secretary of Agriculture to be in surplus supply and which 
have been determined by the officer issuing this permit to be nonessential 
to the economy of the applicant or to the economy of the area in which 

the permit area is located. This list may be amended or supplemented 
at any time during the term of the permit or any extension thereof by 
written notice to the applicant: 


31. The maximum irrigable acreage within the permit area for which 
Colorado River water may during the term of this permit or any extension 
thereof be diverted or pumped or both by the applicant shall be 160 acres 
for each applicant who is a single person and 320 acres where the 
application is made by a man and his wife. 


32. Special provisions: 


g eae 


UNITED STATES OF AMERICA 


By 
Issuing Officer 
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APPENDIX D 


LEGISLATIVE, ADMINISTRATIVE AND JUDICIAL 
MATERIALS DEALING WITH THE DISPOSAL. OF FEDERAL LANDS 


INDEX 
Item No. Subject : Page 

1 Executive Order No. 6910 D=zZ 
2 Executive Order No. 6964 D-4 
3s Classification and Multiple Use 

Act of L964 D-6 
4 Bureau of Land Management Form 

Letter - Homesteading D-10 
5 Homestead Final Proof Checklist D=1e3 
6 Interior Memorandum, M-36378 D=-15 
a Interior Decision: Ruby Huffman, etc., 

64 1.D.. 58 (1957) heel 
8 Excerpt from Hemmer v.. United States, 

204 F. 898 (SsD. 1912) D=30 


ITEM 1 
EXECUTIVE ORDER NO. 6910 


WITHDRAWAL FOR CLASSIFICATION OF ALL PUBLIC LAND IN CERTAIN 
STATES | 


WHEREAS, the act of June 28, 1934 (ch. 865, 48 Stat. 1269), 
provides, among other things, for the prevention of injury to 
the public grazing lands by overgrazing and soil deterioration; 
provides for the orderly use, improvement and development of 
such lands; and provides for the stabilization of the livestock 
industry dependent upon the public range; and 


WHEREAS, in furtherance of its purposes, said act provides 
for the creation of grazing districts to include an aggregate 
area of not more than eighty million acres of vacant, unreserved 
and unappropriated lands from any part of the public domain of 
the United States; provides for the exchange of State owned and 
privately owned lands for unreserved, surveyed public lands of 
the United States; provides for the sale of isolated or discon- 
nected tracts of the public domain; and provides for the leas- 
ing for grazing purposes of isolated or disconnected tracts of 
vacant, unreserved and unappropriated lands of the public domain; 
and 


WHEREAS, said act provides that the President of the United 
States may order that unappropriated public lands be placed 
under national-forest administration if, in his opinion, the 
land be best adapted thereto; and 


WHEREAS, said act provides for the use of public land for 
the conservation or propagation of wild life; and 


WHEREAS, I find and declare that it is necessary to clas- 
sify all of the vacant, unreserved and unappropriated lands of 
the public domain within certain States for the purpose of 
effective administration of the provisions of said act; 


NOW, THEREFORE, by virtue of and pursuant to the authority 
vested in me by the act of June 25, 1910 ee 421, 36 Stat. 847), 
as amended by the act of August 24, 1912 (ch. 369, 37 Stat. 497), 
and subject to the conditions therein expressed, it is ordered 
that all of the vacant, unreserved and unappropriated public 
land in the States of Arizona, California, Colorado, Idaho, 
Montana, Nevada, New Mexico, North Dakota, Oregon, South Dakota, 
Utah and Wyoming be, and it hereby is, temporarily withdrawn 
from settlement, location, sale or entry, and reserved for 
classification, and pending determination of the most useful 
purpose to which such land may be put in consideration of the 
provisions of said act of June 28, 1934, and for conservation 
and development of natural resources. 
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The withdrawal hereby effected is subject to existing valid 
rights. 


This order shall continue in full force and effect unless and 
until revoked by the President or by act of Congress. 
/s/ FRANKLIN D. ROOSEVELT 


10 a.m. E.S.T. 
November 26, 1934. 
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ITEM 2 
EXECUTIVE ORDER NO. 6964 


WITHDRAWAL FOR CLASSIFICATION OF: ALL PUBLIC LAND IN CERTAIN 
3 eS STATESs*"° | 


WHEREAS title II of the National Industrial Recovery Act, 
of June 16, 1933 (ch. 90, 48 Stat. 195), provides among other 
things for the preparation of a comprehensive program of public 
works which shall include among other matters the conservation 
and development of natural resources, including control, utili- 
zation, and purification of waters, prevention of soil or coastal 
erosion, and flood control; and 


WHEREAS in furtherance of the said act the Special Board 
for Public Works appointed by Executive Order No. 6174, of 
June 16, 1933, has by its resolution of July 18, 1934, included 
in the comprehensive program of public works contemplated by 
title II of the National Industrial Recovery Act certain pro- 
jects known as ''The Land Program, Federal Emergency Relief Admin- 
istration"; and 


WHEREAS the said Land Program contemplates the use of pub- 
lic lands in the States of Alabama, Arkansas, Florida, Kansas, 
Louisiana, Michigan, Minnesota, Mississippi, Nebraska, Oklahoma, 
Washington, and Wisconsin for projects concerning the conser- 
vation and development of forests, soil, and other natural re- 
sources, the creation of grazing districts, and the establish- 
ment of game preserves and bird refuges; and 


WHEREAS I find and declare that it is necessary to clas- 
sify all the unreserved and unappropriated lands of the pub- 
lic domain within the said States for the purpose of the effec- 
tive administration of the said Land Program: 


NOW, THEREFORE, by virtue of and pursuant to the authority 
vested in me by the act of June 25, 1910 Say “7 i, 30, stat. GAs), 
as amended by the act of August 24, 1912 (ch. 369, 37 Stat. 497), 
and subject to the conditions therein expressed and to valid 
existing rights, it is ordered that all the public lands in the 
States of Alabama, Arkansas, Florida, Kansas, Louisiana, Michi- 
gan, Minnesota, Mississippi, Nebraska, Oklahoma, Washington, 
and Wisconsin be, and they are hereby, temporarily withdrawn 
from settlement, location, sale, or entry, and reserved for 
classification and pending determination of the most useful pur- 
poses to which said lands may be put in furtherance of said 
Land Program, and for the conservation and development of nat- 
ural resources, 


Public lands within any of the States herein enumerated 
which are on the date of this order under an existing reser- 
vation for a public purpose are exempted from the force and 
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effect of the provisions of this order so long as such existing 
reservation remains in force and effect. 


This order shall contintie in full force and effect thless 
and until revoked by the President or by an act of Congress. 
/s/ FRANKLIN D. ROOSEVELT 


The White House. 
February 5; 1935. 
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ITEM 3 
TEXT OF CLASSIFICATION AND MULTIPLE USE ACT 
OF 1964 


PUBLIC LAW 88-607 - Sept. 19, 1964 


Public Law 88-607 
AN ACT 


To authorize and direct that certain lands ex- 
clusively adminstered by the Secretary of the 
Interior be classified in order to provide for 
their disposal or interim management under prin- 
ciples of multiple use and to produce a sustained 
yield of products and services, and for other pur- 
poses. 


Be it enacted by the Senate and House of Represent- 
atives of the United States of America in Congress assembled, 
That, consistent with and supplemental to the Taylor Grazing 
Act of June 28, 1934, as amended (48 Stat. 1269; 43 U.S.C. 
315), and pending the implementation of recommendations to be 
made by the Public Land Law Review Commission — 


(a) The Secretary of the Interior shall develop and 
promulgate regulations containing criteria by which he will 
determine which of the public lands and other Federal lands, 
including those situated in the State of Alaska exclusively 
administered by him through the Bureau of Land Management shall 
be (a) disposed of because they are (1) required for the orderly 
growth and development of a community or (2) are chiefly valu- 
able for residential, commercial, agricultural (exclusive of 
lands chiefly valuable for grazing and raising forage crops), 
industrial, or public uses or development or (b) retained, at 
least during this period, in Federal ownership and managed for 
(1) domestic livestock grazing, (2) fish and wildlife develop- 
ment and utilization, (3) industrial development, (4) mineral 
production, (5) occupancy, (6) outdoor recreation, (7) timber 
production, (8) watershed protection, (9) wilderness preser- 
vation, or (10) preservation of public values that would be lost 
if the land passed from Federal ownership. No such regulation 
shall become effective until the expiration of at least thirty 
days after the Secretary or his designee has held a public 
hearing thereon. Before such public hearing is held, a notice 
of at least thirty days shall have been given through publi- 
cation in the Federal Register and notification to the President 
of the Senate and the Speaker of the House of Representatives, 
both of whom shall receive with the notice a copy of the pro- 
posed regulation. 
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(b) The Secretary of the Interior shall, as soon 
as possible, review the public lands as defined herein, in 
the light of the criteria contained in the regulations issued 
with this section to determine which lands shall be classified 
as suitable for disposal and which lands he considers to con- 
tain such values as to make them more suitable for retention in 
Federal ownership for interim management under the principles 
enunciated in this section. In making his determinations the 
Secretary shall give due consideration to all pertinent factors, 
including, but not limited to, ecology, priorities of use, and 
the relative values of the various resources in particular areas. 


(1) None of the land subject to this Act shall be 
given a designation or classification unless such designation 
or classification is authorized by statute or defined in regu- 
lations promulgated by the Secretary of the Interior. 


Sec. 2. At least sixty days prior to taking the 
following action the Secretary of the Interior or his designee 
shall give such public notice of the proposed action as he 
deems appropriate, including publication in the Federal Regis- 
ter and in a newspaper having general circulation in the area 
or areas in the vicinity of the affected land: 


(a) Classification for sale or other disposal under 
any statute of a tract of land in excess of two thousand five 
hundred and sixty acres. 


(b) Classification for management by the Bureau of 
Land Management of an area in excess of two thousand five 
hundred and sixty acres when the action will exclude from the 
area permanently, or for a substantial period of time, one or 
more uses enumerated in section 1 of this Act. 


Sec. 3. The Secretary of the Interior shall develop 
and administer for multiple use and sustained yield of the sev- 
eral products and services obtainable therefrom those public 
lands that are determined to be suitable for interim management 
in aceordance with regulations promulgated pursuant to this Act. 


Sec. 4. Publication of notice in the Federal Register 
by the Secretary of the Interior of a proposed classification 
under this Act shall have the effect of segregating such land 
from settlement, location, sale, selection, entry, lease, or 
other formal disposal under the public land laws, including the 
mining and mineral leasing laws, except to the extent that the 
proposed classification or subsequent notification thereof 
specifies that the land shall remain open for one or more of 
such forms of disposal under the public land laws. The segre- 
gative effect of such proposed classification shall continue 
for a period of two years from the date of publication unless 
classification has theretofore been completed in accordance 
with the provisions of this Act and the regulations to be 
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promulgated hereunder, or unless the Secretary of the Interior 
shall terminate it sooner. Lands classified for sale or other 
disposal shall be offered for sale or such other disposal with- 
in two years of the date of publication of the proposed classi- 
fication and if not so offered for sale or other disposal the 
segregative effect shall cease at the expiration of two years 
from the date of publication. The proposed classification or 
proposed sale or other disposal may be continued beyond the 
two-year period if notice of such proposed continuance, includ- 
ing a statement of necessity for continued segregation, is sub- 
mitted to the President of the Senate and the Speaker of the 
House of Representatives and published in the Federal Register 
not more than ninety days nor less than thirty days prior to 
the expiration of the two-year period specified herein; and 
thereupon the segregative effect shall be extended for such 
additional period as is specified in the notice, not exceeding 
two years, unless Congress or the Secretary of the Interior 
terminates the segregation at any earlier date. 


Sec. 5. As used in this Act, the following terms 
shall have the following meanings: 


(a) The term "public lands'' means any lands (1) 
withdrawn or reserved by Executive Order Numbered 6910 of 
November 26, 1934, as amended, or 6964 of February 5, 1935, 
as amended, or (2) within a grazing district established pur- 
suant to the Act of June 28, 1934 (48 Stat. 1269), as amended, 
or (3) located in the State of Alaska, which are not otherwise 
withdrawn or reserved for a Federal use or purpose. 


(b) ‘Multiple use'' means the management of the 
various surface and subsurface resources so that they are uti- 
lized in the combination that will best meet the present and 
future needs of the American people; the most judicious use 
of the land for some or all of these resources or related ser- 
vices over areas large enough to provide sufficient latitude 
for periodic adjustments in use to conform to changing needs 
and conditions; the use of some land for less than all of the 
resources; and harmonious and coordinated management of the. 
various resources, each with the other, without impairment of 
the productivity of the land, with consideration being given 
to the relative values of the various resources, and not nec- 
essarily the combination of uses that will give the greatest 
dollar return or the greatest unit output. 


(c) "Sustained yield of the several products and 
services'' means the achievement and maintenance of a high-level 
annual or regular periodic output of the various renewable re- 
sources of land without impairment of the productivity of the 
land. : 


Sec. 6. The purposes of this Act are declared to 


be supplemental to the purposes for which any of the Federal | 
lands in section 1 of this Act have been designated, acquired 
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withdrawn, reserved, held, or administered. This Act shall 
not be construed as a repeal, in whole or in part, of any ex- 
isting law, including, but not limited to, the mining and min- 
eral leasing laws. 


Sec. 7. Nothing herein contained shall be construed 


(a) Restricting dindn aeeetriat locating, develop- 
ing, mining, entering, leasing, or patenting the mineral re- 
sources of the lands to which this Act applies under law 
applicable thereto pending action inconsistent therewith under 
this Act. 


(b) Restricting the entry and settlement of lands 
open to entry and settlement under the public land laws pending 
action inconsistent therewith under this Act. 


(c) Restricting the Secretary of the Interior from 
disposing of lands under applicable statutes after the land 
has been classified in accordance with this Act. 


(d) Affecting the jurisdiction or: responsibilities 
of the several States with respect to the lands enpspaagrinc to 
herein. 


Sec. 8. The authorizations and cocttieetehes of this 
Act shall expire June 30, 1969, except that the segregation 
prior to June 30, 1969, of any public lands from settlement, 
location, sale, selection, entry, lease, or other form of dis- 
posal under the public land laws shall continue for the period 
of time allowed by this Act. 


Approved September 19, 1964. 
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ITEM 4 


BUREAU OF LAND MANAGEMENT FORM LETTER -—- HOMESTEADING 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
LAND OFFICE 
E-2807 Federal Office Building 
2800 Cottage Way 
Sacramento, California 95825 


This is in response to your recent inquiry about homesteading on 
public lands. 


HOMESTEADING is almost a thing of the past. The homestead law 
is an agricultural law designed to permit a qualified individual 
to develop a farm home for himself and his family. The law has 
been in effect for over a century, and long ago the good agri- 
cultural land passed into private ownership. The Director of 
the Bureau of Land Management recently announced that far less 
than 1 per cent of the land left in the public domain is suit- 
able for farming. What remains has great value--for public 
recreation, livestock grazing, forestry, hunting and fishing, 
mineral development, urban expansion and many other uses--but 
seldom for farming. 


The public lands are mostly either true desert, rocky hillsides 
or semi-arid range lands often located miles from civilization 
and devoid of water supply and a day's hike from the nearest road 
or trail. However, if you know of an area which you think is 
truly valuable for agriculture, the following basic steps will 

be helpful. 


FIRST, The responsibility for finding the land is yours. It 
must be vacant and unappropriated land adaptable to agricultural 
use. You are welcome to use the official land records in your 
search, but there is no current status map or list of the public 
lands. The official records are available to the public between 
the hours of 10 a.m. and 4 p.m., Monday through Friday, except 

holidays. These records list the appropriations, entries, 
applications, withdrawals, leases, etc., which affect a particu- 
lar section. Finding vacant land is a process of elimination. 
“After you have crossed off your map or diagram the land which is 
not available, anything remaining is public land. You must 
-inspect the land on the ground. You should also check as to the 
'access to the land. There are no provisions under Federal law 
which provide access across privately-owned lands. 

U 


“SECOND, You must submit an application on the proper form which 


| 
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must be accompanied by a Petition for Classification and a $25 
nonrefundable service charge. The lands applied for are examined 
by Bureau personnel who will determine its highest and best use 
and how the lands will provide the maximum benefit for the 

general public. This study is defined as land classification. 
Only when found to be more suitable for agriculture than any other 
purpose can the lands be classified for homestead entry. , 


THIRD, If the lands are favorably classified, your entry will be 
allowed, and you will be required to establish residence on the 
land, to the exclusion of a home elsewhere. You and your family 
must reside on the land at least 7 months of the year for 3 years 
(allowances are made for military service for a portion of this 
time). You must also build a suitable dwelling on the lands and 
cultivate at least 1/8 of the total acreage. Cultivation means 
preparing the land, planting seeds and tilling for a crop. 
Orchards and tree farming do not quality as agriculture under the 


Homestead Law. 


If you have any further questions, please advise. 


LTTE 2 


FINAL PROOF CHECKLIST* 


UME V LANDS | PART 2 DISPOSALS 
CHAP. 2,2 HOMESTEADS (SEC. 2289 R.S.) OF get 
-39 The adjudication officer will have the proof to- EXAMINATION 
gether with the appended evidence, if any, ex- OF PROOF 
amined for completeness and accuracy and for the 
following: 
A. Whether the entryman has complied with the CULTIVATION 


cultivation requirements of the law, taking 
into consideration: 
¢, 


(1) Exemptions or credits as an heir or 
devisee. 


(2) Reduction on account of commutation of 
the entry. 


(3) Reduction as a result of credit for mili- 
tary service prior to World War II and 
for certain World War II and Korean con- 
flict service. 


(4) Exemption for certain entries made prior 
to February 5, 1935. 


(5) Exemption for occurrence of insanity or 
judicial restraint. 


(6) Credit for cultivation on other entries. 

(7) Authorized reductions on account of the 
poor character of the land or adverse 
climatic conditions. 


(8) Exemption for unavoidable misfortune. 


*Source; Bureau of Land Management, Department of Interior, 


Bureau of Land Management 1, Vol. 5, Part 2, Ch. 2.2 
(1955). 
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VOLUME V_LANDS | | PART 2 DISPOSAI| 


2.2.39B CHAP. 2.2 HOMESTEADS (SEC. 2289 R.S.) 


| 
RESIDENCE B. Whether the entryman ay complied aye the residence 
requirements of the law, taking into consideration: } 


(1) Exemptions or credits as an heir or devisee. 
(2) Credit for military service. 
(3) Authorized leaves of absence. 


(4) Exemption for occurrence of insanity or judicial 
restraint. 


(5) Reduction on account of commutation of the entry. 


(6) Exemption on account of ptarogrrises of home- a | 
steaders. 


(7) Credit for residence on other entries. 


(8) Reduction on account of adverse climatic con- 
ditions. 


(9) Excused absences on account of unavoidable mis- | 
fortunes. 


CITIZENSHIP C. Whether the entryman meets the citizenship requirements 
of the laws. 


ALIENS (1) If the entryman has declared his intentions to paca 
a citizen but has not filed for citizenship, the | 
adjudication officer will allow him 30 days to 
file his application for citizenship, failure to 

do so being cause for cancellation of the entry. | 

(a) If he does file such an application the | 

adjudication officer will suspend the proof | 
for the appropriate period after which time 

he will require the entryman to bring his 

proof up to date. 


EVIDENCE OF (2) Unless he has reason to suspect the evidence, the © 

CITIZENSHIP adjudication officer will accept any statement or | 
evidence made or submitted concerning citizenship, 
except that naturalized citizens must have a record | 
of naturalization, showing the date, court, and - | 
district of naturalization. 


(a) If he questions the matter, he will ask the 
classification officer to investigate it. 
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ME V_LANDS PART 2 DISPOSALS 


CHAP. 2.2 HOMESTEADS (SEC. 2289 R.S.) 2.2.39D 


Whether the entryman established residence within 
the statutory period, taking into consideration 
any authorized extension of time. 


Whether the entryman has a habitable house upon 
the lands. 


(1) The house must be suitable for residence by 
the entryman and his family, taking in con- 
sideration all the circumstances of the entry 
and the normal requirements for the establish- 
ment of a farm and home. 


Whether the entryman has made sufficient improve- 
ments which tend to show that he has full intentions 
to develop a farm and to make it his home for him- 
self and his family. — 


Whether all the circumstances tend to show that the 
entryman has full intention to develop a farm and 
to make it his home for himself and his family. 


Whether there is any evidence of attempted illegal 
alienation of all or part of the entry. 


Payment of the required fees including testimony 
fees, commissions, and purchase money, if any. 


(1) He will have the money entered into the 
accounting records. 


That proof was made within the statutory period. 


Whether the person was qualified to make proof, 
taking into consideration his status as an entry- 
man, heir or devisee, deserted wife, guardian, or 
authorized representative. 


In the case of heirs, devisees, guardians, deserted 
wife, and other special classes of entrymen, whether 
the showings required by the entryman are adequately 
made. | 


ES TABLISH- 
MENT OF 
RES IDENCE 


HABITABLE 
HOUSE 


IMPROVE- 
MENTS 


GOOD 
FAITH 


ALIEN- 
ATION 
PAYMENTS 


S TATU TORY 
PERIOD 


QUALIFI- 
CATIONS 


SPECIAL 
SHOWINGS 
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INTERIOR MEMORANDUM 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Solicitor 
Washington 25, D.C. - 


M-36378 January 19, 1956 


Memorandum 
To: Director, Bureau of Land Management 
From: Solicitor 


Subject: Desert land entry; water rights; State laws 


Your memorandum of March 30 asks whether desert land 
entries based on the use of certain classes of percolating water 
may be allowed in California, Colorado, Montana, and Oregon. 

Our opinion M-36263 of February 23, 1955, as you state in your 
memorandum, holds that the Desert Land Act (43 U.S.C., sec. 321) 
does not permit the allowance of a desert land entry based on 
waters which cannot be appropriated under the law of the State 
involved. The pertinent laws of the States you refer to are 
discussed below: 


1. California, Although, as your memorandum indi- 
cates, percolating waters surplus to the needs of the overlying 
landowners may be appropriated, such appropriation cannot be 
considered as meeting the requirements of the statute and the 
regulations (43 CFR 232.32) which contemplate an "absolute" or 
"perfect" water right for the permanent irrigation and recla- 
mation of the entry. The overlying landowners' correlative 
rights to make such reasonable use of percolating water as can 
be put to a beneficial purpose are superior. Since the over- 
lying landowners, among themselves, are subject to a proportion- 
ate reduction in their use of water in case of a shortage, how- 
ever, it is questionable that even the landowners' rights will 
meet the statutory and regulatory requirements. Prescriptive 
rights, however, can be acquired superior to both. If a pres- 
criptive right could be shown applicable to the public land 
applied for, it would permit allowance of a desert land entry 
based on the quantity of percolating water so appropriated. 
Pasadena v. Alhambra, 207 P. (2d) 17 (1949). 


2. Colorado. The courts do not appear to have ruled 
as to whether percolating waters muy be appropriated. In Colo- 
rado, unlike Arizona, the presumption is that all waters, both 
surface and underground are tributary to a stream. Safranek v. 
Town of Limon, 123 Colo. 330, 228 P. (2d) 975 (1951). 
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The burden of overcoming such a presumption would be on the 
landowner or anyone else challenging the appropriator's right. 
Since water tributary to underground streams is subject to 
appropriation in Colorado, it would be proper to allow a desert 
land entry based on a prior, valid appropriation of underground 
water in the absence of evidence overcoming the presumption. 


3. Montana. We should be alert to any adjudications 
which may be made by State officials, since there has not yet 
been any direct decision on the appropriation of percolating 
waters in Montana. The cases seem to indicate, however, that 
percolating waters are subject to the control of the landowner 
for his reasonable use. Ryan v. Quinlan, 124 Pac. 512, 515 
(1912); Rock Creek Ditch and Flume Co. v. Miller, 17 P. 1074, 
1077 (1933). An applicant for a desert land entry, therefore, 
probably could not show a right to percolating waters which 
meets the requirements of the desert land statute and applicable 
regulations. 


4. Oregon. Desert land entries for public lands in 
Oregon may be allowed based on appropriation of percolating 
waters for beneficial use. The ground water act of 1955, Oregon 
Laws, 1955, c. 708, pp. 955 to 972 has made it clear that under- 
ground waters as well as surface waters are subject to prior 
appropriation. See Oreg. Rev. Stat. Sec. 537.120, which permits 
appropriation of waters in Oregon only as provided by the 1909 
Water Rights Act as amended (Section 537.010). The only ex- 
ception now appears to be that created by Section 537.710, which 
relates to spring and seepage waters, arising on private lands, 
that do not form a water course. Morrison v. Officer, 87 Pac. 
896 (1906); Brosnan v. Harris, 65 Pac. 867 (19 : 


(Sgd) J. Reuel Armstrong 
Solicitor 


4809 2 
Interior--Duplicating Section, Washington, D. C. 
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ITEM 7 


INTERIOR DEC. + 


R 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Ruby E. Huffman, Frances Torres, and Beulah Mae Choquette, 
each of whom filed an application to enter land in California under 
the Desert Land Act (438 U. S. C., 1952 ed., sec. 321 et seg.), have 
appealed to the Secretary of the Interior from a decision by the 
Acting Director of the Bureau of Land Management dated April 2, 
1956, wherein the Acting Director vacated a former Bureau decision 
dated February 21, 1956. The decision of February 21, 1956, had 
affirmed the action of the District Range Manager, Bakersfield, Cali- 
fornia, in canceling in part the grazing lease (Los Angeles 089305) 
of Sidney Lee Smith in order that the applications of the appellants 
and others to make desert land entries on the land might be allowed. 
It held that the land proposed to be eliminated from the Smith lease 
had been properly classified as suitable for disposition under the 
Desert Land Act. 

The decision of April 2, 1956, which was rendered prior to the 
expiration of the time granted to Mr. Smith to appeal from the Bureau 
decision of February 21, 1956, found that the desert land applicants 
intended to rely for the reclamation of the land applied for on per- 


1 Sidney Lee Smith, Appellant, Mary F, Kershner et al,, Appellees, Los Angeles 080805,, 


O87092 et al. 
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colating water to which the applicants had shown no prior right. 
The Acting Director held that under California law the right to use 
percolating water underlying land is not such a right as will support 
the allowance of a desert land entry. He therefore vacated the former 
decision canceling Mr. Smith’s grazing lease in part and rejected the 
desert land applications. 

Thereafter, the appellants took this appeal. Some time later the 
State Water Rights Board of the State of California, which admin- 
isters water rights in the State, requested and was granted an oppor- 
tunity to file a statement on behalf of the appellants. On November 
7, 1956, a legal memorandum was submitted by the Board. 

The appellants contend that the Acting Director had no jurisdiction 
to reverse the decision of February 21, 1956, in the absence of an 
appeal by Mr. Smith and that the decision of April 2, 1956, is erroneous 
both as to matters of fact and conclusions of law. The appeal does not 
specify which facts may have been erroneously determined nor does 
it specify wherein the decision may be erroneous in its interpretation 
of the Jaw. 

With respect to the first contention, it is sufficient to say that the 
mere fact that a decision has been rendered on a matter within his 
jurisdiction by the Director, or one acting in his stead, does not cause 
the Director to lose jurisdiction of the matter. The Director may, 
before an appeal is taken to the Secretary, reconsider a previous de- 
cision, on his own motion, and correct any errors that may have been 
made in the former decision. It is only after an appeal has been taken 
to the Secretary that the matter is withdrawn from the jurisdiction 
of the Director and he cannot, while the appeal is pending in the De- 
partment, exercise any further jurisdiction in the matter. Z. D. Craw- 
ford, Halvor F. Holbeck, 61 I. D. 407 (1954). As no appeal had 
been taken by Mr. Smith from the decision of February 21, 1956, at 
the time the Acting Director reconsidered the former decision and 
found it to be erroneous, it is obvious that the matter was still within 
the jurisdiction of the Acting Director and that he had the authority 
to vacate the former decision and reject the applications. 

The land applied for by the appellants has been found to be land 
which will not, without irrigation, produce agricultural crops. The 
soil and topography of the land are of such a character as to render 
the land susceptible to cultivation if water is available for irrigation. 
According to a field report no surface water is available for the irriga- 
tion of the land. However, according to the same field report, per- 
colating water underlies the land. As shown by the present record, 
the appellants intend to use this percolating water, which they hope 
to obtain through the digging of wells on the land to tap the under- 
ground source, for the irrigation of the land. — 

Although the Bureau at first determined that there was probably 
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sufficient underground water available to the land to justify its clas- 
sification as suitable for desert land entry, the Acting Director, upon 
reconsideration, determined that applications for desert land entries 
covering land in California could not be allowed where the applicants 
showed merely that they intended to reclaim the land through the use 
of percolating water to which they had established no prior right. 
Reconsideration was prompted by a departmental decision rendered 
on March 12, 1956, involving the allowance of desert land: entries in 
the State of Arizona (Oma B. Davidson et al., 63 I. D. 79 (1956)). 

The Desert Land Act requires every applicant for a desert land 
entry to file a declaration that he intends to reclaim the land applied 
for by conducting water upon the same, and, further, “That the right. 
to the use of water by the person so conducting the same * * * shall 
depend upon bona fide prior appropriation.” A regulation of the 
Department (43 CFR 232.18) provides that no application will be 
allowed unless accompanied by evidence satisfactorily showing that 
the applicant has already acquired by appropriation, purchase, or 
contract a right to the permanent use of sufficient water to irrigate 
and reclaim all of the irrigable portion of the land sought or that he 
has initiated and prosecuted, as far as then possible, appropriate steps 
looking to the acquisition of such a right. 

As stated above, all that the present appellants have shown is that 
they hope to acquire sufficient water for the reclamation of the land 
from the percolating water which they believe underlies the land 
applied for. 

The Solicitor has recently considered the requirements of the Desert 
Land Act. He held that the rule of prior appropriation—i. e., that the 
first appropriator of water for a beneficial use has the prior right to 
the extent of his actual use and that that right is entitled to protec- 
tion—was a well established doctrine of water law in the western 
states in 1877 when the Desert Land Act was passed and that, when 
Congress provided in the act that the right to the use of water by 
desert land entrymen “shall depend upon bona fide prior appropria- 
tion,” Congress used the words “prior appropriation” as words of art 
having a clear and precise meaning. He held that under the doctrine 
of prior appropriation a prior appropriator acquires a legal right to 
a definite quantity of water which cannot be diverted by any sub- 
sequent appropriator even though the latter could put the water to 
beneficial use. He held further that the right to appropriate water 
for the reclaiming of a desert land entry is a matter governed by 
State law and that whether a desert land entry can be based upon 
percolating water depends upon whether under the law of a particular 
State percolating water is subject to the doctrine of prior appropria- 
tion. He found that under Arizona law percolating water is not sub- 
ject to the doctrine of prior appropriation and that therefore applica- 
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tions for desert land entries in Arizona cannot be allowed where the 
entries would be dependent upon percolating water for reclamation. 
Solicitor’s Opinion M-36268, 62 I. D. 49 (1955). It was the applica- 
tion by the Department of.those principles in the Davidson case which. 
caused the Acting Director to reconsider the decision of February 
21, 1956. 

It becomes necessary therefore to examine the law of California to 
determine whether under that law the rule of prior appropriation is 
recognized with respect to percolating water and whether an appro- 
priator of such water for use on overlying land acquires a legal right 
to a definite quantity of water which cannot be diverted by others. 

In examining that law, we find that California has in the past ap- 
plied both the doctrine of riparian rights and the doctrine of appro- 
priation to the waters of the State. Both of these doctrines were from 
time to time modified by the California courts, which took cognizance 
of local conditions in settling controversies between rival. users of 
water. Recognizing a need for the clarification of its water law, in 
1928 California adopted an amendment to its constitution (art. XIV, 
sec. 3) which “compresses into a single paragraph a reconciliation and 
modification of doctrines evolved in litigations that have vexed its 
judiciary for a century.” The amendment is designed “to serve the 
general welfare of the State by preserving and limiting both riparian 
and appropriative rights while curbing either from being exercised 
unreasonably or wastefully. The amendment * * * now constitutes 
California’s basic water law * * *.” United States v. Gerlach Live 
Stock Co. 389 U.S. 725, 748, 751 (1950). 

The amendment declares: 

* * * that because of the conditions prevailing in this State the general wel- 
fare requires that the water resources of the State be put to beneficial use to the 
fullest extent of which they are capable, and that the waste or unreasonable use 
or unreasonable method of use of water be prevented, and that the conservation 
of such waters is to be exercised with a view to the reasonable and beneficial 
use thereof in the interest of the people and for the public welfare, The right 
to water or to the use or flow of water in or from any natural stream or water 
course in this State is and shall be limited to such water as shall be reasonably 
required for the heneficial use to be served, and such right does not and shall 
not extend to the waste or unreasonable use or unreasonable method of use or 
unreasonable method of diversion of water. Riparian rights in a stream or 
water course attach to, but to no more than so much of the flow thereof as inay 
be required or used consistently with this section, for the purposes for which 
such lands are, or may be made adaptable, in view of such reasonable and bene- 
ficial uses; provided, however, that nothing herein contained shall be construed 
as depriving any riparian owner of the reasonable use of water of the stream 
to which his land is riparian under reasonable methods of diversion and use, or 
of depriving any appropriator of water to which he is lawfully entitled. This 
section shall be self-executing, and the Legislature may also enact laws in the 
furtherance of the yolicy in this section contained. 
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Thus, while California has retained bath ¢ doptrin 
the amount of water which may be used by either 1 i 
appropriators to that amount of water whych n may be. re 
quired for the beneficial use to be served. - 

All water flowing in any natural channel except indofar a the water 
has been or is being applied to useful and beneficial purposes upon 
or insofar as it may be reasonably needed for useful and beneficial 
purposes upon land riparian thereto or otherwise appropriated i is sub- 
ject to appropriation under the California Jaw. (Water Code, State 
of California, secs. 1200-1202.) An appropriation made pursuant to 
that law has priority of right as of the date of the application to ap- 
propriate. (/d., sec, 1450.) However the legislature of the State has 
provided no statutory method under which percolating water may be 
appropriated. That is not to say, however, that California does not 
recognize rights to appropriate and use percolating waters, 

The Supreme Court of California has long recognized the right to 
take percolating water and, while the dosirine of reasonable use was 
applied at an early date to ‘hich taking by _ overlying landowners, the 
court recognized that as between one using the water for the benefit 
of his own overlying Jand and one diverting the water out of the un- 
derground basin for use on distant land, the right of the overlying 
landowner was paramount. In Kate et a. v. ‘Walkinahano, 74 Pac. 
766 (1903), the court said: — 


* * * In controversies between an appropriator tor. use on ‘distant land and 
those who own land overlying the water-bearing atrata, thera may be two classes 
of such landowners—those who havé used the water on thelr land before the 
attempt to appropriate, and those who have not previously: used it, but who 
claim the right afterwards to do so, Under the decieion in this case the rights 
of the first class of landowners are paramount to that, of one who takea the 
water to distant land, but the landowner’s right extends only to the quantity of 
water that is necessary for use on bis land, and. the appropriator may take the 
surplus, As to those landowners who begin the use after, the appropriation, and 
who, in order to obtain the water, must restrict.or restrain the diversion to dis- 
tant lands or places, it is perhaps best not to state a ‘positive: rule. Such rights 
are limited at most to the quantity necessary for use, and the disputes will not 
be so serious as those between rival appropriators. Disputes between overlying 
landowners, concerning water for use on the land, to which they have an equal 
right, in cases where the supply is insufficient for all, are to be settled by’giving 
to each a fair and Just proportion. And here again we leave for future gettle- 
ment the question as to the priority of rights peeaee such owners who begin 
the use of the waters at different times. * * *- 


iy ey {; 


In Burr v. Maclay Rancho Water Co., § 98 Prac. 260 (1908), the éourt 


decided one of the questions left undecided in the Kate case. It held 
that an appropriation of percolating water for use on distant land is 
subject to the reasonable use of the water by the owner of overlying 
land, even though the overlying landowner has never used the water. 
However, it also held that if the overlying owner does not use the 
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water, the appropriator may take all of the regular supply to distant 

land until such landowner is prepared to use it and begins todoso. It 

held the right of an overlying landowner to the use of percolating 

water to be analogous to that of a a Jandowner to the use of 

water in a flowing stream. 

In City of San Bernardino v. City of Riverside et al., 198 Pac. 784 
(1921), the court, after noting that the Staté had ‘idopted the doctrine 
that the respective rights of owners of land in percolating waters 
underlying those lands are reciprocal and correlative, held that while 
the owner of overlying land who does not use the percolating water 
underlying his land and whose land is not injured by an exportation 
of the water to distant land has no right to enjoin such exportation, he 
may, nevertheless, apply to the court for a judgment declaring his own. 
right and enjoining the taker from making an adverse claim to the 
water, or from taking it in such quantities or in such manner as to 
destroy or endanger the source of supply. — 

After the adoption of the 1928 amendment, the court in Peabody et 
al. v. City of Vallejo, 40 P. 2d 486 (1985), held that the limitations and 
prohibitions of the constitutional amendment now apply to every 
water right and every method of diversion. The court reaffirmed the 
holdings in the Hatz and Burr cases and concluded : 

‘Chat the rule of reasonable use as enjoined by section 3 of article 14 of the 
Constitution applies to all water rights enjoyed or asserted in this state, whether 
the same be grounded on the riparian right or the right, analogous to the riparian 
right, of the overlying landowner, or the percolating water right, or the appro- 
priative right. 

In Tulare Irr. Dist. et al. v. Lindsuy-Strathmore Irr. Dist., 45 P. 2d 
972 (1935), it was held that the new State policy not only protects the 
actual reasonable beneficial uses of the riparian or overlying land- 
owner but also protects the prospective reasonable use of such owners 
as well. 

The latest pronouncement by the Supreme Court of California on 
the subject of percolating waters appears to be that of City of Pasa- 
dena v. City of Alhambra et al., 207 P. 24 17 (1949). The city of 
Pas#dena, the chief producer of water from a basin of ground water, 
instituted the litigation in 1987 to determine the ground water rights 
within the area and to enjoin an alleged annual overdraft in order to 
prevent eventual depletion of the supply. The principal issues pre- 
sented on appeal were whether the trial court properly limited the 
amount of water that one of the defendants, the sole appellant, could 
take from the ground in the area and whether it erred in placing the 
burden of curtailing the overdraft proportionately on all parties. In 
affirming the trial court the court said: 


Although the law at one time was otherwise, it is now clear that an overlying 
owner or any other person having a legal right to surface or ground water may 
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take only such amount as he reasonably needs for beneficial purposes. * * * 
Any water not needed for the reasonable beneficial uses of those having 
prior rights is excess or surplus water. In California surplus water may right- 
fully be appropriated on privately owned’ land for ‘non-overlying' uses, auch as 
devotion to a public nse or exportation beyond the basin or watershed. * * * 

* * * Proper overlying use, however, is paramount, and thé right of an appro- 
priator, being limited to the amount of the surplus, must yield to that of the over- 
lying owner in the event of a shortage, unless the, appropriator has gained pre- 
scriptive rights through the taking of non-surplus: waters. As between over- 
lying owners, the rights, like those of ripariand, ate correlative and are referred 
to as belonging to all in common; each may tse only’ hiw/reasonable share when 
water is insufficient to. meet the needa of alli * *) %'-As between appropriators, 
however, the one firet in time is the first in right, anda prior appropriator is en- 
titled to all the water he needs, up to the amount that he has taken in the past, 
before a subsequent appropriator may take any. * oo 

‘Prescriptive rights are not acquired by thé taking of surplus or excess water, 
since no injunction may issue against the taking and the appropriator may take 
the surplus without giving compensation; however, both overlying owners and 
appropriators are entitled to the protection of the courts against any substantial 
infringement of their rights in water which they reasonably and beneficially 
need, * * * Accordingly, an appropriative taking of water which is not surplus 
is wrongful and may ripen into a prescriptive Mght ‘where the use is actual, 
open and notorious, hostile and adverse to the orlgingl owner, continuous and 
uninterrupted for the statutory period maser, Years, and | eaten ‘claim of 
right. * * ® ‘ 

In the present case some of the parties aoe have ‘posed. water solely for 
use on their own ‘and, and their rights at the outset were overlying. ‘The prin- 
cipal takers of water, however, are public utility corporations and munid¢ipalities 
which have elther exported water or have 1ged it' within’ the Western Dunit for 
municipal purposes or for sale to the public, and ‘their taking, when commenced, 
was entirely appropriative. * * * 

It follows from the foregoing that, if no prescriptive rights had been acquired, 
the rights of the overlying owners would be paramount, and the, rights of the 
appropriators would depend on priority of acquisition under tlie rnte that: the 
first appropriator in time is the first in right; *'* * If such wére the cage, the 
overdraft could be eliminated simply by enjoining a:part of the latest appropria- 
tions, since the record shows that there is ample water to satisfy the needs of 
all the overlying users and most of the appropriators * * *, .[Pp. 28-29.) 


The court then found that there had. been an actual adverse user of 
water in the area; that there had been a mutual invasion of the rights 
of both overlying ¢ owners and appropriators commencing in the year 
1918, when the overdraft first occurred; that each taking of water in 
excess of the safe yield was wrongful. that the proper time to act to 
preserve the supply is when the overdr »- commences; and that the 
evidence was sufficient to charge appellant with notice that there was a 
deficiency rather than a surplus and that the takings causing the over- 
draft were invasions of the rights of SHE. ot owners, Lena prior 
appropriators, We ree. aes op het 

The court then said: | Doctors Ty ae 


Neither the overlying owners nor the approprigtors took Steps’ to ‘obtain the 
aid of the courts to protect their rights until: the present action was instituted, 
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many years after the commencement of the overdraft, and at first glance it 
would seem to follow that the parties who wrongfully appropriated water for a 
period of five years would acquire prior prescripttve rights ‘to the full amount 
so taken. The running of the statute, however, can effectively, be interrupted 
by self help on the part of the lawful owner of the, property. right involved. Un- 
like the situation with respect to a surface streanl where a wrongful taking by 
an appropriator has the immediate effect of preventing the riparian ‘owner from 
receiving water in the. amount taken by the wrongdoer, the owtiers of water 
rights in the present case Were not immediately prevetited from taking water, 
and they in fact continued to pump whatever they. needed, * * * The owners 
were injured only with respect to their rights to’ continue to pump at some 
future date. The invasion was thus only a partial one, since it did not com- 
pletely oust the original owners of water rights, and for the entire period both the 
original owners and the wrongdoers continued to‘paimp ail thé water they needed. 

The pumping by each group, however, actually inferfered with the other group 
in that it produced an overdraft which would operate to make it impossible for 
all to continue at the same rate in the future. If the original owners of. water 
rights had been ousted completely or had failed to pump for a five-year period, 
then there would have been no interference whatsoever on the part of the.owners 
with the use by the wrongdoers, and the wrongdoers ‘would “have per fected 
prior prescriptive rights to the full amount which they pumped.’ As we have 
seen, however, such was not the case, and although the pumping of each party to 
this action continued without interruption, it neeesBarily interfered with the 
future possibility of pumping by each of the other parties by lowering the 
water level. The original owners by their own acts, although not by judicial 
assistance, thus retained or acquired a right to continue to take some water 
in the future. The wrongdoers also acquired preseriptive rights to continue to 
take water, but their rights were limited to the extent that the — owners 
retained or acquired rights by their pumping. thelee oo 3 

* * * ® 7 e - * 

We hold, therefore, that prescriptive rights were established by ‘aporopels: 
tions made in the Western Unit subsequent to the ‘commencement, of the over- 
draft, that such rights were acquired against both overlying owners and prior 
appropriators, that the overlying owners and prior appropriators algo obtained, 
or preserved, rights by reason of the water which they. pumped, and that the 
trial court properly concluded that the production of water in the unit should 
be limited by a proportionate reduction in the amount which each party had. taken 
throughout the statutory period. [Pp, 31-88.) ~— 


In brief, the principles set forth by the California courts in the cases 
just discussed, which did not involve public lands, are as follows: 
Percolating water is, first, subject to the needs, both present and pro- 
spective, of overlying landowners whose rights therein are correlative 
and proportionate. The right of an overlying landowner is not to a 
definite quantity of water but only to a proportionate share, with other 
overlying landowners, of such percolating water as he can put to a 
reasonable beneficial use on the overlying land., Only that.portion of 
percolating water surplus to the needs of overlying landowners in a 
basin may legally be appropriated and then only for nonoverlying uses. 
While an appropriator of surplus water may use the water as long as 
it is not being used by the overlying landowners, ‘he acquires no right 
to the continued use of the surplus except as.egainst subsequent appro- 
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priators. His use of the water must yield to the needs of the overlying 
landowners in the event of a shortage. .. . 

On the premise that a desert land entryman has only the corrélative 
right of an overlying landowner to percolating water, the Acting 
Director held that such a right would not, meet, the requirements of 
the Desert Land Act. If this premise is sqund, the conclusion would 
be inescapable. There is no sound basis for holding that a correlative 
or overlying right is equivalent to an appropriative right. 

The State Water Rights Board questions the premise. It asserts 
that Pasadena v. Alhambra was not concerned’ with public lands or 
desert land entries and that the principles.enunciated in the decision 
are inapplicable to public lands. The Board declares that there is no 
other California case on the question and thet therefore it is necessary 
to look to analogous cases to ascertain what rules the California courts 
would apply to desert land entries on publio land. 

The argument of the Board appears to run as follows: The Cali- 
fornia courts have often said that the overlying right is analogous to 
the riparian right of one owning land abutting on a watercourse. 
Both rights exist solely by reason of the situation of land with respect 
toasupply of water. Title to riparian and overlying: rights is acquired 
in the same way—by acquiring title to the land.’ Neither right is 
based upon use of water and neither is lost (in the absence of pre- 
scription) by disuse. Ordinarily, neste bei a ig eeperptl: by a 
specific quantity of water. 

With respect to riparian rights, the California ‘courts ave held 
that riparian rights do not attach to public lands until ownership of 
the land has passed from the United States. McKinley Bros. y. Meo- 
Cauley, 9 P, 2d 298 (19382); San Joaquin & Kings River Canal & 
Irr. Co. v. Worswick, 208 Pac. 999 (1922) ; Rindge v. Crags Land Oo., 
205 Pac. 36 (1922). When title to riparian public land passes, ripar- 
ian rights attach to the land not as of the date of patent but as of the 
date of entry or even settlement upon the land. Haight v. Costanich, 
194 Pac. 26 (1920) ; Pabst v. Finmand, 211 Pac. 11 (1922). Nonethe- 
less, despite the relation back of riparian rights once title has passed, 
until there has been a transfer of title, the occupant of the public land 
cannot claim riparian right. During that period, however, he can 
appropriate water and has the right to the use of water to the extent 
of his appropriation for a reasonable beneficial use® = 

As to the relationship of his appropriative rights to riparian righte 
in the same watercouras, the California cotirts have held that appropri- 

ative rights on public lands are superior tothe riparian rights of those 
acquiring abutting public lands at a later date, whether upstream or 

*The appropriative right is not lost upon the past of title, Ate can etill be asserted 
by the patentee although he has now acqitired ripartat Plghts, ‘In other words, a riparian 


landowner can have both appropriative and siparian dights; Hines ¥. Orage Land 0o., 
eupre. 
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downstream from the point of appropriation. Rindge v. Crags Land 
Co., supra; San Joaquin & Kings River Canal & Irr, Co. v. Worswick, 
supra; Utt v. Frey, 39 Pac. 807 (1895) ; Barrows v. For, 32 Pac. 811 
(1893). While perhaps most of the California cases on this point 
concern situations where one went on publi land abutting & stream 
and took water for use on nonriparian land, whether public: or pri- 
vately owned, the court has applied the same rulé in at least one case 
where the appropriation was made by an occupant of riparian public 
land for use on that land. McKinley Bros..v. M cCauley, supra; see 
also McGuire v. Brown, 39 Pac. 1060 (1895). ; Where riparian rights 
on a watercourse have been established before the appropriation is 
made on public land abutting the watercourse, the, appropriation is 
subordinate to the previously established riparian rights, He argrave 
v. Cook, 41 Pac. 18 (1895). 

The California courts have applied a different rule j in the case of 
appropriations made on private lands. The courts have held that 
where an appropriation is, made on private lands, the appropriative 
right } is inferior to the riparian rights of one ‘who,later acquires ripar- 
ian public land upstream. Cave v. Tyler, 65, AC. -.1089 (1901); Cory 
v. Smith, 274 Pac. 969 (1929) ; San Joaquin, t Kings River Canal & 
Irr. Co. v. Worswick, supra.® 

Applying these principles to overlying rights t to percolating waters, 
the State Water Rights Board apparently tends that the correla- 
tive right of an overlying landowner to perco lating water underlying 
the land does not attach to public land, until title | to. the land has passed 
out of Government ownership and that, until title passes, a desert land 
entryman on the land has a right to appropriate the percolating water 
for use on his entry. Therefore, the Board concludes, the right of a 
desert land entryman to the use of percolating water for the reclama- 
tion of his entry is dependent upon bona fide prior appropriation and 
thus meets the requirements of the Desert Land Act. The Board 
would presumably agree that upon the patenting of a desert land 
entry. the correlative right of an overlying. landowner would attach 
to the patented land as of the date on which the entry was made. 
However, as in the case of an entryman on riparian public land, the 
only right an entryman on ov erlying public land, would have prior to 
patent would be a right of appropriation. ,,, 

The Board’s position that a desert land entryman bap & right to ap- 
propriate underlying percolating water for, the. reclamation of his 
entry has support in the California court cases which have been cited. 
The question then is whether this right of aypropriation. satisfies the 
requirement of the Desert Land Act that “the right to the use of water 
* * * shall depend upon bona fide prior appropriation.” ue 


®*The principles just diacussed are set forth in Hutchins, The California Law of Water 
Rights (1956), pp. & 
D-26 
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Ina pre water basin where all the land is public land, the answer 
would seem obvious. If desert land entries were allowed in such a 
basin, the only rights to the use of percolating waters that the entry- 
men would have would be rights dependent pon appropriation, and 
among themselves their relative rights would depend upon priority of 
use. Thus, until the entries went to patent, the only doctrine of water 
rights that would exist in the basin would be the doctrine of bona fide 
prior appropriation. Even after the entries went to atent, which 
would result in the patentees becoming vested with the . correlative 
rights of overlying landowners, such rights would be subordinate to 
already established appropriative righta, It would seem clear then 
that the appropriative rights of entrymen in this type of situation 
would meet the requirements of the Desert LandAct. 

However, the situation would bé different in a ground water basin 
where a substantial amount of land is in private ownership at the time 
when a desert land entry is allowed on public land in the basin. The 
entryman’s right to the use of percolating water would still be a right 
based upon appropriation but it would be subordinate to the correla- 
tive rights of the private landowners. The entryman would have 
only the right to appropriate water surplus to the needs of the land- 
owners. He would be in the same position as the appropriators of 
water for distant land in Pasadena v. A hambra, Tn other words, he 


* ote 


This presents the question whether a second Akg class of water 
rights, although based on appropriation, satisfies the Desert Land Act. 
The language of the act is that the entryman’s right “shall depend 
upon bona fide prior appropriation.” Literally read, this language 
seems to require no more than that an entryman have an appropriative 
water right, regardless of whether appropriative rights are superior 
or subordinate to other classes of water rights, such as riparian or cor- 
relative rights. Some doubt, however, is cast upon this interpre- 
tation by statements of the United States, Supreme Court in the case of 
California Oregon Power Co. v. Beaver Portland Oement Oo., 295 
U.S. 142 (1935). In that case the Court had before it the question 
whether a homestead patent issued in 1885 for land abutting on a 
stream carried with it the common law riparian right. The Court 
held that it did not, declaring that the Desert Land Act severed water 
from the soil and that the patent simply conveyed title to the land. 
In reaching this result the Court delved inte the background of the 
Desert Land Act, making the following , statements which haye a 
relevance to the question athand; = 

For many years prior to the passage of the Act of July 26, 1866, ¢. 262, 49, 14 
Stat. 251, 258, the right to the use of waters for minfig and other beneficial pur- 


poses in California and the arid region generally was fixed and regulated by local 
rules and customs. The first appropriator of water for a beneficial nse wai uni- 


D-27 


37] RUBY EH. HUFFMAN &T AL, 69 
March 21, 1957 
formly recognized as having the better right to the extent of his actual use. The 
common law with respect to riparian rights was not considered applicable, or, if 
80, only to a limited degree. * * * The rule generally recognized throughout the 
states and territories of the arid region was that the acquisition of water by prior 
appropriation for a beneficial use was entitled to protection * * *. [P. 154] 
s s ts Ld] % 

* * * That body [the Congress] thoroughly understood that an enforcement 
of the common-law rule, by greatly retarding if not forbidding the diversion of 
waters from their accustomed channels, would disastrously affect the policy 
of dividing the public domain into small holdings and effecting their distribution 
among innumerable settlers. In respect of the area embraced by the desert-land 
states, with the exception of a comparatively narrow strip along the Pacific 
seaboard, it had become evident to Congress, as it had to the inhabitants, that 
the future growth and well-being of the entire region depended upon a complete 
adherence to the rule of appropriation for a beneficial use as the ewclusive 
eriterton of the right to the use of water. * * * [P. 157,] Necessarily, that 
involved the complete subordination of the common-law doctrine of riparian 
rights to that of appropriation. * * * [P. 158.] 

In the light of the foregoing considerations, thé Desert Land Act was passed, 
and in their light it must now be construed. * * * [P. 158; italics added.] 

These statements suggest that Congress intended that the Desert 
Land Act should be applicable in States where the doctrine of prior 
appropriation was the exclusive or predominant doctrine of water 
rights and that entrymen must have a top ranking class of water 
right, not one that is subordinate to riparian or similar rights. On 
the other hand it is possible to construe the Court’s statements as 
saying only that with respect to public lands the doctrine of prior 
appropriation must attach, regardless of the relation of that doctrine 
to the doctrine of water rights appertaining to privately owned lands. 
In this view it would be suffcient that one’entering ‘on desert public 
land has a water right based upon appropriation regardless of whether 
that right rates below the riparian or pp elapienb seo of his peenbors 
on privately owned lands. 

To sum up at this point, we are von frosted with two ghektians as 
to which the courts have not spoken : (1) ‘whether under California 
law a desert land entryman, prior to paterit, has aft appropriative or 
only a correlative right to the use of percolating water for the recla- 
mation of his entry, and (@), if he has an appropriativé right, whether 
it is such an appropriative right as is intended ‘by the Desert Land 
Act, Although the answers to these questions ate far front clear, it 
is my opinion that there is sufficient support for the position that 
desert land entrymen do have appropriative rights and that such 
rights satisfy the requirements of the act ‘So that the Department 
would not be warranted in holding that desert land applications must 
be rejected as a matter of law because the applicants intend to rely 
upon percolating water for reclamation. "This does not mean, of 
course, that applications cannot be rejected in the exercise of the 
Secretary’s authority under section 7 of the Taylor Grazing Act, as 
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amended (48 U.S. C., 1952 ed., sec. 3168), to classify lated as suitable 
or not suitable for desart land ahibiey if he determines that there is an 
insufficient supply of percolating .water:to enable the reclamation of 
the entries, taking into consideration the rights wa a of soni 
lands for such percolating water. ij 

The Director’s decision of Februatyig4, 1956, ee, ‘aiitaiied the 
classification of the land in the appellants’ applications. as. being suit- 
able for desert land entry. This decision was vacated on April 2, 
1956, solely on the ground that under California law the right to use 
percolating water to reclaim a desert land entry is not a right based 
upon prior appropriation. In view of the cgnclusion reached in the 
instant proceeding, it is apparent that the decision of April 2, 1956, 
must be reversed as to the three appellants, which will leave the 
decision of February 21, 1956, operative as to: them. ‘g 

Therefore, pursuant to the authority delegated to the: Heticivor by 
the Secratary of the Interior (sec. 28, Order No. 2509, as revised; 
17 F. R. 6794), the Acting Director's :decision: of April 2, 1956. is 
reversed as to the three appellants and. the case is remanded for 
further action on their SPEER sarees es the’. bapemneiie of 
February 21, 1956.* vy: 

7. Hocus, Avhisieaté: 
DL29 Solicitor, 


ITEM 8 


| Excerpt from Hemmer ve. United States 
204 F. 898 (S.D. 1912), aifd. 241 U.S. 379 


Judge Sanborn of the Eighth Circuit Court of Appeals, in 
reviewing the question whether section 189 of Title 43 was 
amended, modified or repealed by this section said in the case 
of Hemmer v. U. S., S.D. 1912, 204. F. 898, 123:-C.C.A. 194, 
affirmed 36 S.Ct. 659, 241 U.S. 379, 60: L.Ed. 1055: 


"The act of 1875 section 189 of this title was a special 
law on the subject of Indian homesteads, limited to a small 
and specific class of Indians, those who had abandoned or 
should abandon their tribal relations, and it granted the right 
to homesteads to members of this’ class only under the restriction 
of 5 years upon their alienation. The act of 1884 this section 
was a general law on this subject of Indian homesteads, and it 
granted to Indians, whether they had abandoned their tribal re- 
lations or not, rights to homesteads subject to restrictions 
for 25 years on their alienation. The first and most impres- 
sive characteristic of the later’ act, when it is examined ‘to 
ascertain its effect upon the earlier one, is) that it contains 
no terms or words whatever that indicate any intent on the part 
of the legislators to amend, modify, repeal, or affect in any 
way the act of 1875, the restriction upon alienation there im- 
posed, or any of its other provisions. The act of 1884 contains 
no reference to the act of 1875, or to any of its provisions, 
and it does not even contain a clause repealing acts or parts 
of acts inconsistent with its own provisions. 


"Privileges granted to a certain class by special act are 
not affected by inconsistent general legislation, unless a 
contrary intent of the legislative body is clearly expressed or 
indubitably inferable therefrom. But the special act and the 
general law stand together, the one as the law of the particular 
class and the other as the general rule. ... 


"Finally: ‘All statutes in pari materia are to be read 
and construed together as if they formed part of the same 
statute and were enacted at the same time.' Potter, Dwar.St. 


145; Board of Com'rs of Seward County, Kan., v. Aetna Life 
Ins. Co. (Kan. 1898) 90 F. 222, 507 3D Cotas Dee 90. 

"If the act of 1875 and the act of 1884 be read as one 
act passed at the same time, they provide that there is granted 
to nontribal Indians the right to acquire homesteads upon pay- 
ment of the officers’ fees subject to a restriction on alien- 
ation for 5 years, and that there is granted to all Indians the 
right to acquire homesteads subject to a restriction on alien- 
ation for 28 years without the payment of any officers' fees. 


Every provision of each act has its complete effect, every 
promise of the government is fulfilled, every right sf each 
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homesteader is preserved and protected, and every rule of con- 
struction is obeyed. If the act of 1884 be read as an amend- 
ment of the act of 1875 and given the effect of an amendment 

or modification thereof, and of an imposition upon the lands 

of homesteaders under that act of a restriction upon their 
alienation for 20 years more than the 5 years fixed by the 

act of 1875, the offer and promise of the United States con- 
tained in that act is broken, the rights of the homesteaders 
under it are violated, the provision of the act of 1875 which 
granted to nontribal Indians the right to homesteads with a 
restriction on alienation of only 5 years, is annulled and 

the indisputable canons of interpretation which have been cited 
are disregarded. Our conclusion is that the Act July 4, 1884, 
23 Stat. 96, does not repeal or modify any of the . provisions 

of Act of March 3, 1875, 18 Stat. 402, 420; that all. the pro- 
visions of the two acts stand together Sad, ‘remain in force; 
that the act of 1875 grants to nontribai Indians: ‘the right to 
acquire homesteads with a restriction of ony, 5 years on their 
alienation; that the act of 1884 grants to all Indians the . 
right to homesteads with a restriction of 25 years on alienation; 
and that the latter act did not have the effect to extend the 
restriction on the alienation of the land of: Taylor, a home- 
steader, under the act of 1875 from 5 years. to 25: dessin er to 
affect that restriction in any way. ae. 
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TABLE OF SELECTED STATUTES OF THE ELEVEN 
WESTERN STATES CONCERNED WITH CLASSIFICATION, 
: APPRAISAL, SALE AND LEASE OF STATE LANDS 


SUBJECT CALIFORNIA OREGON 
Chap. 555 of Title 45 
due’ Rev. Stat. (1955) 
CAREY ACT (1962) 
Cal, Pub. Res. Code /Ore. eg Stat. Wash. 
§6201 (1968) §273.051 (1967) §l (1889) 
Cal. Pub. Res. Code Ore. Rev. Stat. Rev. 
APPRAISAL &| §6503 (1968) §273.201 (1967) Ann, 
CLASS IFICATION Ore. Rev. Stat. Rev. 


Ann, 
Rev. 
Ann, 


OF STATE LANDS §273.251 (1967) 


§§273.255-. 275 (1967) 
Ore. Rev. Stat. 


§6223 (1968) 
Cal. Pub. Res. 


Code Rev. 


§7301 (1968) §273.230 (1967) Ann. 

Cal. Pub. Res. Code Rev. 
§§7351-7362 (1968) Ann. 

Cal. Pub. Res. Code Rev. 

LANDS Rev. 
Ann 

Rev 

Ann, 

Rev. 

Ann 

Rev. 

Ann. 

Cal. Pub. Res. Code Ore. Rev. Stat. Rev 

§6223 (1968) §271. 310 (1967) Ann. 

Cal. car 5683 Code Rev. 

§6501.1 (1 Ann. 

chart rince Cal. Pub. Res. Code Rev. 


§6502 (1968) 


| *See 
Rev. 
Ann. 


§4 (1889) 


. §79.01.224 (19 


. Code of Wash. 
§79.01.276 (19) 
Code of Wash. 
§79.01.300 (19) 


WASHINGTON* |) 


Code of Wash. 
Code of Wash 


Const. art. | 


C ap. 79.48, Rev. 
Code of Wash, AR | 


§43.30.150 . 


§79.01.092 (19} 
Code of Wash. . 
§79.01. 116 (19: 


| 


Code of Wash, 


§79.01.088 (19) 


Code of Wash. 


§79.01.096 (19) 


Code of Wash. 


§79.01.184 (19 
Code of Wash. | 
. §79.01.200 (19 
. Code of Wash. 


§79.01.216 (1g 
Code of Wash. 


Code of Wash, 
§79.01.301 (19 


§79.01.096 (19) 
Code of Wash. 
§79.01.244 (1 


also Chap. 39° 


. Code of Wash. 
§79.01.088 (19) 
Code of Wash.) 


Cal. Const. art. 17 Ore. Const. art. VIII | Wash. Const. art. | 
§3 (1879) §5 (1859) §2 (1889) | 
Cal. Pub. Res. Code Ore. Rev. St Wash. Const. art. d 


\ 


Code of Wash. 
which establii 


es State land sett 
ment and reclamati' 
program. 


J}UBJECT 


i 


3AREY ACT 


| 
i 


\PPRAISAL & 
iL: S IFICATION 
? TATE LANDS 


" 


[ 
Hi 
| 


—" 


OF STATE 
Ss 


~~ 


ee 


ee 


COLORADO NEW MEXICO ARIZONA* 


Art. 4 of Chap. 
N.M. Stat. pon (i966) 


Art. 1 of Chap. 3 of 
Title 37, Ariz. Rev. 
Stat. Ann. (1956) 


Art. 2 of Chap. 112, 
Colo. Rev. Stat. Ann. 
(1963) (§§112-2-20 and 
112-2-25 were amended 
in 1965) 


Ariz. Const. art. 10 
§4 (1910) 

Ariz. Rev. Stat. Ann. 
§37-101 (1956) 

Ariz. Rev. Stat. Ann. 
§37-132(A)(5) (1956) 
Ariz. Rev. Stat. Ann. 
§37-211 (1956) 

|Ariz. Rev. Stat. Ann. 

§37-212 (1969) 

Ariz. Rev. Stat. Ann. 

§37-282 (1956) 


Ariz. Const. art. 10 
§3 (1910) 
Ariz. Const. art. 10 
§5 (1910) 
N.M. Stat. Ann. §7-8-9 |Ariz. Const. art. 10 
(1966) §11 (1910) 
N.M. Stat. Ann. §7-8-27|Ariz. Rev. Stat. Ann. 
(1966) §37-105 (1956) 
N.M. Stat. Ann. Ariz. Rev. Stat. Ann. 
§7-11-21 (1966) §37-231 (1969) 
Ariz. Rev. Stat. Ann. 
§§37-232 to -240 
(1956) 
Ariz. Rev. Stat. Ann. 
§37-242, -244 (1956) 
Ariz. Rev. Stat. Ann. 
§37-241 (1969) 
Ariz. Rev. Stat. Ann. 
§37-251 (1969) 
- Ann. §7-8-1/Ariz. Const. art. 10 
§3 (1910) 
t. Ann. §7-8-28 Ariz. Rev. Stat. Ann. 
§37-105 (1956) 
tat. Ann. §7-8-29 Ariz. Rev. Stat. Ann. 
§37-281 (1969) 
Ann. §7-8-3l/Ariz. Rev. Stat. Ann. 
§37-284 (1969) 
Ann. §7-8-37|Ariz. Rev. Stat. Ann. 
§37-285 (1956) 


XIII 


N.M. Stat. Ann. §7-6-1 
as ) 
N.M. Stat. Ann. §7-8-1 


Colo. Bay, Stat. Ann. art. 


§§112-3-8, -9, -11 


N.M. Const. art. XIII 
§1 (1911) 
N.M. Stat. Ann. §7-8-1 
(1966) 


Colo. Const. art. IX 
§10 (1876) 

Colo. Rev. Stat. Ann. 
§112-3-23 (1963) 

Colo. Rev. Stat. Ann. 
§112-3-25 (1967) 

Colo. Rev. Stat. Ann. 
§§112-3-26, -38 (1963) 
Art. 5 of Chap. 112, 
Colo. Rev. Stat. Ann. 
(1963) 


§§112-3-13, -14, -17, 
-18, -19 (1963) 


*See also, art. 7 o 
Chap. 2 of Title 37, 
Ariz. Rev. Stat. Ann. 
(1956) which estab- 
lishes a state land 
settlement and recla- 
mation program. 
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SUBJECT | IDAHO | NEVADA WYOMING 


' 
5 


Wyo. Const. art. 
§1 (1890) 


Chaps. Rev. 


20, 21 of Title} Chap. 324, Nev. 
; }Stat. (1967) | 


CAREY ACT Chap. 8 of Title 3€ 
yo. Stat. Ann. 
(1957) 
|Idaho Code Ann. Nev. Rev. Stat. yo. Const. art. lt 
1§58-301 (1948) 1§32.335(3) (1967) —-§1:« (1890) | 
Idaho Code Ann. | o. Stat. Ann. ] 
APPRAISAL &/§§58-132, -133 (1948) 1§36-18 (1957) |} 
CLASSIFICATION | | | “a 


OF STATE LANDS 


Nev. Rev. Stat. 
§321.080 (1967) 
Nev. Rev. Stat. 
1§321.335 (1967) 


9 yo. Const. art. 18 

. sS1- -4 (1890) 
Wyo. Stat. Ann. | 
§36- ~181 (1957) 

Wyo. Stat. Ann. | 

636. -182 (1967) 

yo. Stat. Ann. 

1§$ 36-183 to -85 


(1957) 


|Idaho Const. art. 
'§8 (1890) 

Idaho Code Ann. 
§§58-313, -314, -316 
| (1967) 

|Idaho Code Ann. 
1§58-317 (1948) 


SALE OF STATE | s362186 (1967) : 


Wyo. Stat. Ann. l 


| 


LANDS 
Idaho Const. art. 9 Nev. Rev. Stat.. yo. Const. art. 18 
§8 (1890) §322.050 (1967) — § $224 (1890) | 

Idaho Code Ann. |Nev. Rev. Stat. yo. Stat. Ann. 
§58=304 (1948) |§322.060 (1967) §36- -19 (1957) 
LEASING OF Idaho Code Ann. yo. Stat. Ann. | Ml 
STATE LANDS |§58-305 (1967) §§36-62 to -65 "(1957 


Idaho Code Ann. o. Stat. 


§§58-307, ~308 (1948) | 
Idaho Code Ann, 


Wyo. Stat. Ann. 


Ann 
§§36-66, -68 (1967) 


i 


§58-310 (1967) 
Idaho Code Ann. 
§§58- 329, -330 (1948) 


§§36-69 to -73 (1957 


/ 


SUBJECT UTAH MON TANA* 


Chap. 3 of Title 65, 
Utah Code Ann. (1968) 


| CAREY ACT None 


Utah Code Ann. XVII 
: §65-1-24 (1968) 
j Utah Code Ann. 
APPRAISAL &|§65-1-26 (1968) 
S3SSIFICATION|Utah Code Ann, 
3TATE LANDS | §65-1-28 (1968) 


art. 


Mont. Const. 
§l (1889) 

Rev. Codes of Mont. Ann. 
§81-302 (1966) 


Utah Code Ann. 
§65-1-14 (1968) 
Utah Code Ann. 
§65-1-24 (1968) 
Utah Code Ann. 
§§65-1-29 to -33 
(1968) 

Utah Code Ann, 
§65-1-42 (1968) 

Utah Code Ann. 
§§65-5=-1 to -4 (1968) 


art. XIX 


Rev. Codes of Mont. Ann. 
§§81-901, -902 (1966) 
Rev. Codes of Mont. Ann. 
§81-906 (1966) 

Rev. Codes of Mont. Ann. 
§§81-907 to -909 (1966) 
Rev. Codes of Mont. Ann. 
§81-912 (1966) 

Rev. Codes of Mont. Ann.: 
§81-919 (1966) 


3 OF STATE 
"LANDS 


Mont. Const. art. XVII 
§2 (1889) 

ont. Const. art. XIX 
§7 (1889) 

Rev. Codes of Mont. Ann. 
§§81-401, -402 (1966) 
Rev. Codes of Mont. Ann. 
§§81-405 to -416 (1966) 
Rev. Codes of Mont. Ann. 
§81-421 (1966) 


Utah Code Ann. 
§65-1-14 (1968) 

Utah Code Ann. 
§65-1-24 (1968) 

Utah Code Ann. 
§65-1-108 (1968) 
Utah Code Ann. 
§§65-5-1 to -4 (1968) 


= 


ZASING OF 


i 


TATE LANDS 


*See also, the Rev. 
Codes of Mont. Ann. 
§§81-2401 to ~2408 
(1967) which outlines 
a hea plan of de- 
velopment for state 
land resources. 
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APPENDIX F 


A LIST OF POSSIBLE ALTERNATIVES 
TO THE PRESENT SYSTEM OF 
FEDERAL PUBLIC LAND LAWS AND POLICIES 
RELATING TO INTENSIVE AGRICULTURE 


TABLE OF CONTENTS 


Page No, 
Alternative No. 1 
The Homestead Laws Should Be Repealed F-5 
Variation to Alternative No, 1 
The Homestead Laws Should be Repealed or 
Made Ineffective in all States Except 
Alaska F-6 
Alternative No. 2 
The Desert Land Laws Should Be Repealed . F-7 
Alternative No. 3 
The Indian Allotment Laws Should be Repealed F~8 
Alternative No, 4 
The Acreage Limitations of the Various 
Agricultural Land Laws Should Be Increased to 
the Extent Necessary to Permit the Establish- 
ment of Economic Farm Units F-9 


Variation to Alternative No. 
Acreage Limitations ect ld Vary from Area to 
Area to Take Account of Differences in Such 
Factors as Soils, Climate, Topography, 
Irrigation Water, Access to Markets, and 
Other Factors that Affect the Economics of 
Farming F=10 


Alternative No. 5 


The Federal Government Should Receive Full Value 
in Return for All Land Disposed of for Agri- 
cultural Use F-11 


Variation to Alternative No, - No, 5A 

The Federal Government Should Dispose of the 

Agricultural Land at Full Market Value, but 

the Patent Should Contain a Restriction 

Limiting Use to Agricultural Purposes F-12 
Variation to Alternative No - No -B 

The Federal Government ould Receive Full 

Value Less a Certain Sum Per Acre in Return 

for Land Disposed of for Agricultural Use F-13 


Alternative No, 6 
The Classification Authority Delegated to the 


Secretary of the Interior by the Classification 
and Multiple Use Act of 1964 Should be Made 
Permanent F-14 
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TABLE OF CONTENTS (Continued) 


Page No, 
Alternative No, 7 
The Secretary of ‘ne Interior Should not be 
Required to Accept Applications for Entry Under 
the Agricultural Land Laws Except in Areas that 
he has First Designated as Open to the Filing 
of Such Applications F-15 


Alternative No. 8 
Corporations Should Be Permitted to Make : 
Homestead and Desert Land Entries F=-16 


Alternative No. 9 


There Should be More Flexibility in Determining 
the Smallest Size Legal Subdivision Which may 
be Entered or Assigned F-17 


Alternative No, 10 
The Cultivation Requirements in the Homestead 
Laws Should be Modernized F-18 


Alternative No. i1 
Persons Owning More than 160 Acres of Land should 
not Be Precluded From Making Homestead Entries 
Any More Than Those Owning Substantial Amounts 
of Other Types of Wealth F-19 


Alternative No. 12 
Desert Land fntries Based upon Percolating 
Groundwater Should be Permitted in all States 
Including Those Where Groundwater is not Subject 
to Prior Appropriation F-20 


Alternative No. 13 


Applicants for Desert Land Entries Should not 
be Required to Show Economic Feasibility Before 
Being Allowed to Enter Public Land F-21 


Alternative No. 14 
In Classifying Land the Secretary of the 
Interior Should be Prohibited from Making Any 
Determinations of Water Rights F-22 


Alternative No. 15 


The Present Distinction Between Mortgaging 

Desert Land Entries in States Recognizing 

the Lien Theory of Mortgages and States 

Recognizing the Title Theory of Mortgages 

Should Be Abolished F=-23 
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Alternative 


TABLE OF CONTENTS (Continued) 


No. 16 


The Laws and Regulations Governing the Right of 
Entrymen to Lease Desert Land Entries and Have 
Someone Else Carry Out the Requirements of Final 
Proof Should be Clarified 


Alternative No. 17 
Reclamation Homestead Entrymen Should be 


Required to Submit Final Reclamation Proof 
Without Unreasonable Delay 


Alternative 


No. 18 


The Secretary of the Interior Should Be Allowed 
to Sell Lands Which Have Been Included in 
Homestead or Desert land Entries to the Highest 


Bidder 


Whenever the Secretary Determines that 


there is no Reasonable Prospect that the Entry- 
man Will Be Able to Effect Final Proof and in 
Any Such Sale Where the Entryman is the Highest 


Bidder 
of Any 


He Should Be Allowed to Apply the Value 


Improvements He has Made Toward the Pur- 


chase Price 


Variations to Alternative No, 18 


No. 


13-A - The Entryman Should be Allowed 


to Purchase the Land by Meeting the Highest 


Bid 
No. 


18-B - If Someone Other than the Entryman 


Acquires the Land the Secretary Shall Com- 
pensate the Entryman From the Purchase Price 


for 


the Value Added to the Land by the 


Entryman or his Predecessor in Interest 


No, 
man 


18-C - If Someone Other Than the Entry- 


Acquires the Land the Entryman, with 


the 
May 
the 
can 
the 


Consent of the Secretary of the Interior, 
Remove, or Sell to the Person Acquiring 
Land, the Improvements He has Made Which 
be Removed Without Substantial Injury to 
Land and Which were not Included in the 


Appraisal Price of the Land 


References for Alternatives 


F-4 


Page No. 


ALTERNATIVE NO, 1 


The Homestead Laws 
Should be Hepealed 


A. Summary 


This proposal provides for the repeal of all of the home- 
stead laws. 


B. Purpose 


The purpose is to repeal obsolete laws. The present 
acreage limitations under the homestead laws do not permit the 
establishment of economic farm units. The best of the public 
lands suitable for agriculture were, for the most part, trans- 
ferred out of federal ownership many years ago. The relatively 
few tracts of remaining public land suitable for agricultural 
settlement are the type that generally require the expendi- 
ture of substantial sums in order to make them productive and 
involve the taking of considerable risks. An individual 
without financial resources cannot meet these expenditures. 
Therefore, the homestead laws are no longer of any value in 
helping individuals without funds to get a start in life. 


C.. Key Feature 


The homestead laws would be repealed subject to existing 
valid rights and obligations, 


D. Probable Advantages 


This would eliminate a number of obsolete laws which are 
virtually unused today outside of Alaska. It would eliminate 
the necessity of the Bureau of Land Management having to 
accept and process homestead applications which are almost 
certain to be denied. It would prevent speculators who want 
federal land for purposes other than farming from obtaining 
patents through the use of laws never intended for their 
benefit. 


E. Probable Disadvantages 
This would end the possibility of individuals obtaining 


free federal land with the hcpaof establishing themselves as 
farmers. 
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VARIATION TO ALTERNATIVE NO. 1 


VARIATION NO. 1i-A 


THE HOMESTEAD LAWS SHOULD BE REPEALED OR MADE INEFFECTIVE 
IN ALL STATES EXCEPT ALASKA. 


A. Summary 

This variation would differ from No. i in that the 
homestead laws would remain in effect in Alaska, 
B. Purpose 


The objective is to repeal the homestead laws in the 48 
contiguous states and Hawaii, where there is no longer any 
appreciable homesteading and virtually no land suitable for 
homesteading under the provisions of the present laws, but to 
continue to permit homesteading in Alaska, which contains about 
50% of the remaining public domain. 


C. Key Feature 


The homestead laws would be repaled in all states except 
Alaska, subject to existing valid rights and obligations. 


D. Probable Advantages 


Same as for No. 1 but would permit homesteading to continue 
in Alaska. 


E. Probable Disadvantages 


Same as for No. 1. Would require the government to con- 
tinue to process applications in Alaska even though the 
probable chances of an applicant succeeding in his endeavor 
are slim. 
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ALTERNATIVE NO. 2 


The Desert Land Laws 
Should Be Repealed 


A. Summary 


This proposal provides for the repeal of the Desert Land 
Laws. 


B. Purpose 


The purpose is to repeal laws that are generally obsolete 
and seldom used effectively today. The present acreage limi- 
tations in the laws are so low that it is almost impossible for 
anyone to establish an economic farm unit on the quantity of 
land available. The best of the desert lands having agricul- 
tural potential and water were, for the most part, transferred 
out of federal ownership years ago. The few remaining tracts 
that may be put in agricultural production can generally be 
done so only if there are substantial investments in land 
preparation and irrigation works and these investments can be 
undertaken only by persons with adequate capital. 


C. Key Feature . 


The desert land laws will be repealed subject to existing © 
valid rights and obligations. 


D. Probable Advantages 


This would eliminate a number of laws which are virtually 
obsolete. It would eliminate the necessity of the Bureau of 
Land Management having to accept and process numerous applica- 
tions almost all of which are certain to be denied. It would 
put an end to attempts by speculators to obtain title to 
federal land which they intend to dispose of once a patent is 
issued or which they intend to put to uses other than agriculture. 
Tt would prevent additional lands being put into production in 
areas that are already overdrawing on their existing water supply. 


E. Probable Disadvantages 


This would prevent people from attempting to establish 
themselves in farming operations through aid of cheap federal 
land. It would stifle the incentive for trying to develop areas 
which are now unproductive and of no real value to our nation. 


ALTERNATIVE NO. 3 


The Indian Allotment Laws 
Should Be Repealed 


Bue Summary 


This proposal provides for the repeal of the Indian home- 
stead and allotment laws governing allotments off of reservations. 


B. Purpose 


The purpose is to repeal obsolete laws. The present allot- 
ment laws provide for 40 acres of irrigable land, 80 acres of 
nonirrigable land or 160 acres of grazing land. In each of 
these cases the quantity of land generally does not constitute 
an economic unit. Also there are relatively few tracts of 
public land which may be classified as agricultural land suit- 
able for settlement and capable of adequately supporting a 
family. At the time the allotment laws were passed Indians did 
not enjoy full citizenship, but at the present time they do and 
it is no longer necessary to have special allotment laws for 
them. 


C. Key Feature 


The Indian homestead and allotment laws would be repealed 
subject to existing valid rights and obligations. 


D. Probable Advantages 


This would eliminate a number of obsolete laws which are 
virtually unused today. It would eliminate the necessity of 
the Bureau of Land Management having to accept and process 
applications for Indian allotments which almost inevitably are 
eventually rejected. 


E. Probable Disadvantages 


As virtually no Indians are able to obtain allotments any- 
more this alternative would have no effect on existing conditions 
and therefore no disadvantages. However, what is an apparent, 
but not real, benefit to a particular class of citizens would be 
ended and this might be considered a disadvantage by that class. 
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ALTERNATIVE NO. 4 


The Acreage Limitations of the Various Agricultural 


land Laws Should Be Increased to the Extent Necessar 
to Permit the Establishment of Economic Farm Units 


A. Summary 


This proposal calls for increasing the acreage ai entryman 
can obtain for agricultural use to the amount necessary for an 
economic farm unit. 


B.- > Purpose 


The present acreage limitations generally do not permit an 
entryman to obtain enough land to establish an economically 
feasible farming operation, Therefore, most entrymen under the 
present agricultural land laws are either speculators who do not 
intend to farm the land permanently or overly optimistic persons 
who are probably doomed to fail in their efforts to establish a 
successful farming operation. 


Gy Key Feature 


The acreage limitations in the present laws would be 
increased to the amounts determined by the resources portion of 
the intensive agricultural study to be sufficient to permit 
economic farm units. 


D. Probable Advantages 


This would enable those obtaining land under the agricul- 
tural land laws to develop successful farms on the land, which 
is the intent of these laws. It would permit that part of the 
public domain that is chiefly valuable for agricultural purposes 
to be disposed of amput into permanent cultivation. 


E. Probable Disadvantages 


Every time the amount of land one person can obtain from 
the government is increased it necessarily means that fewer 
persons will be able to obtain a share of the federal land 
available for disposal. 
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VARIATION TO ALTERNATIVE NO. 4 


VARIATION NO. 4=A 


ACREAGE LIMITATIONS SHOULD VARY FROM AREA TO AREA TO TAKE 
ACCOUNT OF DIFFERENCES IN SUCH FACTORS AS SOILS, CLIMATE, 
TOPOGRAPHY, IRRIGATION WATER, ACCESS TO MARKETS, AND OTHER 
FACTORS THAT AFFECT THE ECONOMICS OF FARMING. 


A. Summary 


This variation provides for different acreage limitations 
in different areas depending upon the various factors which 
affect the amount of land needed in each area for an economic 
farm unit. 


B. Purpose 


The objective of this variation is to permit recognition 
of differing cenditions throughout the public domain. 


C.. -Key Feature: 


‘he objective can be accomplished either by enacting 
statutes establishing different acreage limitations for areas 
having different conditions or by delegating authority to the 
Secretary of the Interior to fix the acreage limitations. 


D. Frobable Advantages 


"his would permit recognition of the fact that the public 
domain is not a homogenous area but is scattered throughout 
much of the western United States in areas which differ 
remarkably in characteristics. It would permit the establish- 
ment of economic farm units throughout the public domain while 
at the same time preventing an entryman from obtaining more 
acreage than required in his area for a family farm. 


E. Trobable Disadvantages 


“his would be harder to administer than uniform limitations, 
If the authority to establish different acreage limitations is 
delegated to the executive branch, there will probably be con- 
tinuous pressure both to raise and lower the limitations and to 
make exceptions, If the limitations are set forth in statutes, 
the established limitations might be too inflexible to properly 
take into account the relevant differences between various areas. 
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ALTERNATIVE NO. 5 


The Federal Government Should Receive 


Full Value in Beturn for all land Disposed 
of for Agricultural Use 


A. Summary 


This proposal requires patentees to pay full value for 
any land obtained for agricultural purposes. 


Be Furpose 


The objective is to provide a full return to the govern- 
ment for any land disposed of and end the granting of subsidies 
in the form of land grants at less than full market value. 

When the small amount of remaining public domain suitable for 
intensive agricultural use is compared to our population today, 
it is readily apparent that it is no longer possible to offer 
free land to all who want to accept the challenge of attempting. 
to establish a farm homestead on virgin ground. At the most 
only a small fraction of the people can possibly enter the re- 
maining public domain suitable for agriculture. The only method 
of disposal that is fair to all is to sell the land at full value 
and thereby prevent a windfall to any citizenge, 


C. Key Feature 


Any remaining public domain to be disposed of would be 
sold for the fair market value at prices established by ob= — 
jective appraisals or in the alternative by competitive bidding. 
The donative entry laws would be abolished and all federal land 
would be cold at auction or similar sale device, 


De. trobable Advantages 


This would return to the federal government full value for 
any lands disposed of. It would end the possibility of some 
oitizens obtaining federal land free or at a "subsidized" price, 
Making prospective users of the public domain pay full] price for 
the land should curtail specwlation and discourage or prevent 
the cultivation of public lands which ought not to be oultivated, 
This in turn could provide for better and more intensive use of 
private land. 


Fr, Frobable Disadvantages 


Those unable to pay full value for federal land would no 
longer be able to obtain it. As much of the remaining federal 
land is marginal in value, the administrative cost of determining 
fair market value might exceed the amount received from such sales. 
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VARIATION TO ALTERNATIVE NO. 5 
VARIATION-NO, 5-A 


THE FEDERAL GOVERNMENT SHOULD DISPOSE OF THE AGRICULTURAL 
LAND AT FULL MARKET VALUE, BUT THE PATENT SHOULD CONTAIN A 
RESTRICTION LIMITING USE TO AGRICULTURAL PURPOSES. 


A. Summary 


This variation is the same as No. 5 except the patentees'! 
use of the land would be restricted to agricultural purposes. 


B. Purpose 


The objective is the same as for No. 5 but this variation 
has the added objective of assuming that the land would continue 
to be used for agriculture. 


Relea Key Feature 


The key feature is the same as for No. 5 except use 
restrictions, either perpetual or for a term, would be put in 
the patent with a reversionary clause. 


D. Probable Advantages 


This has the same advantages as No. 5, plus the added 
advantage of assuring the land will continue to be cultivated. 
Thus, land determined to be chiefly valuable for agricultural 
purposes would not be diverted into other uses. 


BE. Probable Disadvantages 


Besides all the disadvantages of No. 5 this would have 
three others. First, the price the government would receive 
would be less because land with use restrictions is generally 
less valuable than land without them. Second, reversionary 
clauses are usually difficult to administer and the government 
could get the land back and have to resume management over it 
or dispose of it a second time. Third, changing conditions 
might later make the land more useful for other than agricul- 
tural purposes and it might then be in the public interest not 
to have its use restricted to agriculture. 


F-12 


VARTATION HNO, 


THE FEDERAL GOVERNMENT SHOULD RECEIVE PULL VALUE LESS A 
CERTAIN SUM PER ACRE IN RETURN FOR LAND DISPOSED OF FOR 
AGRICULTURAL USE. 


A, Summary 


This alternative differs from No. 5 in that patentees 
would be required to pay something less than full valve for 
any land obtained for agricultural purposes. 


B.. Purpose 


The objective is to provide a return to the government 
for any land disposed of which is related to fair market value, 
but at the same time to grant a subsidy or inducement to entry- 
-men to encourage development of lands available for agricultural 


t MISC < ; 


Cen DeYs Fea ture 


Tn addition to meeting the other requirements of law, an 
entryman, to be entitled to a patent, would be required to pay 
the fair market value of the land less a specified amount per 
acre. Unlike No. 5, under this alternative the donative entry 
laws would not be abolished, but only modified. 


D. Probable Advantages 


~This would return to the federal government a portion of 
the value of the lands disposed of. It would tend to discourage 
speculation. By granting the lands at less than full value it 
would offer an inducement for development of the lands. It 
would retain the other features of the agricultural land laws 
such as the requirements for cultivation, residence, etc., 
thus giving some assurance the land would be used for agricul- 
tural purposes, 


fm. Probable Disadvantages 


Tt would grant public property to citizens at less than full 
value and therefore be a grant of property owned by all of the 
citizens to only some of the citizens. It would have essentially 
the same disadvantages as No. 5. ‘ 


ALTERNATIVE NO. 6 
The Classification Authority Delegated ro fen 


Secretary of the Interior by the Classification 
and Multiple Use Act of 19 Should be Made 


' Permanent 


A. Summary 


This proposal gives the Secretary of the Interior per- 
manent authority to promulgate regulations containing criteria 
for clasBifying lands and to classify lands. 


B. Purpose 


The objective is to provide for permanent and continuous 
classification and reclassification of federal lands as required 
by changing conditions. 


C. Key Feature 


The key feature of this alternative would be to remove 
the interim or ree status from the Classifications and 
Multiple Use Act of 1964 and make it a permanent statute. 


D. Probable Advantages 


This would permit continuous classification and reclassifi- 
cation of federal lands under criteria established under this 
Act. It would provide for continuity of the classification 
which the Secretary of the Interior has done since 1964 under 
the present statute. 


E. Probable Disadvantages 


The present laws give the Secretary extensive discretionary 
authority which is not subject to judicial review except in the 
case of fraud or an abuse of discretion. This would continue 
what may be a delegation of too much authority to the Secretary. 
The general views of Congress concerning the retention and dis- 
posal of the public domain may not always be followed by the 
Secretary in promulgating criteria and classifying lands. 


ALTERNATIVE NO. 7 
The Secretary of the Interior Should Not be Required to Accept — 
Applications for Entry under the Agricultural land laws Except 
in Areas that he has First Designated as Open to the ich R ET ote 
. Such Applications 


2 Oe summary 


This proposal requires the Secretary of the Interior to 
designate an area as suitable for agricultural purposes before | 
applications can be made for entry under the agricultural land 
laws. 


B. Purpose 


The objective is to prevent the filing of agricultural 
applications which have little or no chance of favorable action 
and to put an end to the government's need to process such 
futile applications. . Another objective is to prevent the filing 
of applications for submarginal lands by persons whose interest 
in agriculture:is transitory. 


Cau SREY Feature 


The key feature of this alternative would be to prohibit the 
Secretary from accepting agricultural applications except for — 
land that he had first designated as open to the filing of such 
ap slicationrs, k 


‘ie » Probable Advantages 


This would. prevent. the wasteful expenditure of time and 
money in processing applications which have little or no chance 
of being approved. It would prevent attempts to cultivate lands 
not suitable for agricultural purposes, It would prevent entry- 
men from expending large sums of money on submarginal lands in an 
attempt to make them productive where there is little hope of 
success. It would prevent speculative endeavors by persons who 
may be tempted to use the agricultural land laws to obtain land 
which they intend ultimately to devote to another purpose, 


E. Probable Disadvantages 


Tt would make the Secretary of the Interior the judge of — 
what lands are suitable for agriculture and in effect give him 
the authority to stop all -se of the agricultural land laws. It 
would prevent entrymen who are willing to risk their time and money 
in an effort to develop now unproductive lands from doing so. Under 
this alternative a prospective entryman would have no way of com- 
pelling the Secretary to classify a tract of land. He does have 
such a right under Section 7 of the Taylor Grazing Act, which 
requires the Secretary to classify a tract of land whenever a 
qualified entryman files an application for entry. 


ALTERNATIVE NO. 8 


Corporations Should Be Permitted to 
Make Homestead and Desért Land Entries 


A. Summary 


This proposal permits corporations as well as individuals 
to make agricultural entries. 


B. Purpose 


The objective would be to give recognition to present 
agricultural practices. Today the corporate form of operation 
is becoming more and more prevalent in agriculture. For tax 
purposes and other reasons individuals often find it desirable 
to incorporate their farming operations. This alternative 
would eliminate discrimination against the corporate farmer. 


C. Key Feature 


The key feature would be to change the present laws to 
permit a corporation to qualify as an entryman. As to the 
homestead laws, this would have the effect of removing the 
residence requirements, at least for corporations, 


D. Probable Advantages 


This would prevent persons who presently farm or contem- 
plate farming under corporate status from having to abandon 
that practice or resort to subterfuge in order to take advan- 
tage of agricultural land laws. 


es Probable Disadvantages 


This might permit an individual or a small group of 
individuals to obtain large blocks of public domain in con- 
centrated ownership through the use of numerous corporate 
entities all owned by the same person or persons. It clearly 
abandons the concept of encouraging the establishment of "family" 
farms. It would probably require the elimination of residence 
requirements in the homestead laws because corporations cannot 
meet such requirements. 


—, 


ALTERNATIVE NO, 9 
There Should be More Flexibility in 
Determining the Smallest Size 7 al 
Subdivision Which may be Entered or 
Age Ened 


A, Summary 


This proposal provides that under certain circumstances 
less than a quarter quarter section (40 acres) or fractional 
lot may be entered or assigned, 


B, Purpose 


The present practice of the Department of the Interior 
provides that the smallest size tract that an entryman can 
enter or assign is a quarter quarter section or fractional 
lot. This is called a "minimum legal subdivision", The 
objective of this alternative is to permit the entry or assign- 
ment of less than a minimum legal subdivision where physical 
conditions make this desirable. 


C. Key Feature 


The key feature would be a change in the present admin- 
istrative practice so as to allow less than a legal subdivision 
to be entered or assigned when the physical characteristics of 
the land in question do not warrant entry or assignment of the 
entire legal subdivision. 


D. Probable Advantages 


This would provide the flexibility to cover numerous 
diverse situations. When a 40 acre parcel is traversed by a 
natural boundary, such as a river, this natural boundary is a 
logical dividing point for purposesof entry and assignment. 


E. Probable Disadvantages 


This alternative would require deviations from the 
standard system of survey developed by the Department of the 
Tnterior, and would, in some instances, require new surveys 
of meander lines and more complicated legal. descriptions, 


ree 


ALTERNATIVE :NO. 10 


The Cultivation Requirements in the 
Homestead Laws Should. pa uedernized 


ED 
i) " 2 


A. Summary 


This proposal provides for a change in the cultivation 
requirements for homestead entries to reflect modern agri- 
cultural technology and economics, 


B. Purpose 


The objective is to reform the present obsolete cultiva- 
tion requirements which require the entryman to cultivate only 
1/16 of his entry during the second year after entry and 1/8 
during the third year. As it is almost impossible today to 
establish an economic farm -unit within the acreage limitations 
of the agricultural land laws, it.is.obvious that an entryman 
cannot possibly subsist on a farm.of.160 or even 320 acres if 
he has only 1/8 of it under cultivation after three years of 
work. With modern machinery land can be prepared for cultiva- 
tion much more quickly than was possible at the time the present 
obsolete cultivation requirements were first put. into the law. 


C. Key Feature ei Aran he 


The key feature of this alternative would be to revise 
the cultivation requirements to reflect modern agricultural 
practices. The quantity of cultivation that should be required 
today would depend upon economic material oercneret by the 
resources portion of this study. | 


D. Probable Advantages 


This would require homestead entrymen to proceed much 
more quickly in developing their land for cultivation. It 
would discourage speculators whose real intent is not to 
establish a permanent farm operation because it would require 
them to invest far more in agricultural development than they 
are now required to do. If it is desirable to have any of the 
remaining public domain put into agricultural production, this 
would tend to bring about this objective more quickly. 


E. Probable Disadvantages 


It would require an entryman to have more capital than 
at present and thereby possibly prevent some people from 
taking advantage of the present laws. 


ALTERNATIVE NO. 11 


Persons Owning More Than 160 Acres of Land 
Should Not Be Precluded From Making Homestead 
Entries Any More Than Those Owning Substantial 


Amounts of Other Types of Wealth 


A, Summary 


This proposal permits persons owning more than 160 acres 
to make homestead entries. 


B,.... Purpose 


The objective is to remove a restriction which discrim- 
jnates against persons owning one type of wealth, namely land. 
At. the present time if a person owns more than 160 acres of 
land he is prohibited from making an entry. However, another 
person with millions of dollars of ARERO PALE) stock or cash is 
eligible to make a homestead entry. 


C,., Key Feature 


The key feature would be to remove the present. provision 
prohibiting persons owning more than 160 acres from making 
homestead entry. This would not change the maximum quantity 
of land a person could acquire from the federal government 
under all the land laws. It would simply make those who have 
acquired more than 160 acres from private sources eligible to 
obtain the same amount of homestead land as those who have no 
wealth or whose wealth is in assets other than land, 


D, Probable Advantages 


This would eliminate discrimination against one type of 
wealth. Also it would make the homestead laws consistent 
with the desert land entry laws wherein the amount of land 
owned is not a criterion in determining the eligibility of an 
entryman. ; 


E., Probable Disadvantages 


This might in some small way contribute to the concentra- 
tion of land ownership. Also it would increase the number of 
eligible entrymen and thereby perhaps increase the demand for 
the small supply of available land, 


ALTERNATIVE NO. 12 


Desert Land Entries Based U on Percolati Groundwater 
Should be Permitted In All States Includi Those Where 
G d 3 i t Subject to Pri iBp Pp i t 


roundwater is no TiOorT ropriation 


A. Summary 


This proposal permits desert land entries based upon per-~ 
colating groundwater regardless of whether the applicable state 
laws make groundwater subject to prior appropriation. 


B. Purpose 


The objective is to provide uniformity in the application 
of the desert land laws by permitting desert land entries 
based upon percolating groundwater in all states. The 
Department of the Interior presently interprets the desert 
land laws as requiring the entryman to have an appropriative 
water right. The Department concluded from this interpretation 
that in those states that do not permit appropriation of percoe- 
lating groundwaters, desert land entries cannot be permitted 
based upon such percolating groundwater. This causes a different 
result under the desert land laws from one state to another in 
cases having identical factual situations. 


Co Key Feature 


The key feature of this alternative would be an amendment 
to 43 U.S.C. 8321 which now provides that the right to the use 
of water to be used by the entryman in reclaiming the land 
"shall depend upon bona fide prior appropriation". The amend- 
ment would add after the word "appropriation" the words "or 
other basis of right recognized by state law", 


D. Probable Advantages 


This would provide for uniform interpretation of desert 
land entry applications based on percolating groundwaters. 


E. Probable Disadvantages 


This would open lands in some water short states to desert 
land entries and possibly provide for further demands on already 
overtaxed water supplies. 
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ALTERNA or Wis NO. 13 


Applicants for Desere-Tasd Entries Should net be 

oe @t hee cates ean omc oad SOL DES ee ee ee 

Required to Snow Leonomic Pee ee before Bein 
Allowed to Enter Public Land 


Pre Summa LY. 


This proposal provides that an advance showing of economic 
feasibility would not be required of prospective desert land 
entrvmen, ; 


sent time the Bureau of Land Management's 

e an entryman to show his po ea, to finance 

the required .de venee ae o8 the Aang and | that farming the land 
} 


be approved. “he purpose of this aaa one bani is to permit 
prospective encrymen who want to risk their time and capital 
to make an entry without having to first demonstrate such 
feasibility. 


Se Key Feature 


The Department of the Interior would be prohibited from 
requiring any advance showing of economic feasibility as a 
criterion for the approval of an application to make a desert 
land entry. 


D. Probable Advantages 


This would remove present bureaucratic determinations of 
economic feasibility and in place thereof would let the 
entryman be the judge of whether he wants to risk his time and 


Capltay agi was judgment is wrong and he fails to reclaim the land, 


it will be his loss and he will not be given a patent. This 
will substitute the entrepreneur!s judgment of feasibility for 
tnat of government employees who may have had no personal 
experience in developing a farm. This should encourage more 
persons to attempt to reclaim land that is now unproductive... 


Ey Probable Disadvantages 


This would probably result in entrymen attempting to culti- 
vate land which should not be put inte cultivation. Such action 
could result in the destruction of grazing lands and cause 
@xrosion witn no orfrsetting benefits co anyone. Individuals 
should not be allowed to inflict such damage upon the public 
domain xegardless of their willingness to risk their own resources. 
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ALTERNATIVE NO. 14 


in Clas: Sifying Land the Secretary of the Interior 


Should be Prohibited from Making any Determinations 
of Water Rights 


Pee Sunmmarv 


This proposal precludes the Secretary of the Interior from 
making any determinations of water rights when classifying land 
as to its suitability for agricultural use. 


B. Purpose 


Applicants have contended that in classifying land the 
Secretary of the Interior has attempted to determine water 
rights, which is a matter that should be left solely to the 
jurisdiction of the states. The purpose of this alternative 
is to make clear by statute that the Secretary of the Interior 
has no authority whatsoever to make any determinations of 
water rights in classifying lands. 


Cc. xev Feature 


By statute Congress would direct that in making land 
classifications the Secretary of the Interior is to give 
no consideration and make no determinations concerning an 
applicant's right to the use of water. 


D. Probable Advantages 


This would clarify Congressional intent that water rights 
determinations are matters to be left solely to the states. 
It would eliminate the present practice of dual interpretation 
of water rights by both the State and the Federal Government. 


E. Pronable Disadvantages 


One of the factors that determines the suitability of 
land for agricultural use is the presence or absence of water 
and a person's right to use such water. If the Secretary is 
prohibited from considering an applicant's right to water, he 
will not be able to make an intelligent classification of the 
iand. 


F-22 


ALTERNATIVE NO. 15 


Tne Present Distinction Between Mortgaging 
Des Land Entries in States Recognizing 


esert 
the Lien on Theory of Mortgages ar and States 

Recognizing the i Lzing the Titie Theory of Mortgag Mortgages . 
Should Be Abolished 


'e 


A. Summary 


This proposal permits mortgaging desert land entries in 
states which recognize the title theory of mortgages. 


Beas Purpose 


The objective is to provide uniformity in the application 
of the desert land laws by permitting mortgaging of desert land. 
entries both in states which recognize the lien theory of 
mortgages and in those which recognize the title theory of 
mortgages. The Department of the Interior presently forbids 
mortgaging desert land entries in states recognizing the title 
theory of mortgages. The Department's position is based on the 
proposition that such a mortgage passes title to the entry and 
therefore is an invalid assignment or conveyance. This causes 
a different result under the desert land laws from one state to 
another even though the factual situation is the same in both 


cases. 


Cs Key Feature 


The key feature of this alternative is to pexmit mortgaging 
of desert land entries in all states. 


D. Probable Advantages 


This would provide for uniform administration of desert 
land entries in all states based upon the practical effect of 
the transaction without regard to legal theory. 


Be Probable Disadvantages 


None apparent. 


ALTERNATIVE NO. 16 


The Laws and Requlations. Governing the Right of 
Fntrynen co Lease Desert Land id intries rtries and ave 


Someone K1lse Carry ar ne Requirements of of Final 


Proot Should be Clarified 


fhe Summarv 


This proposal requires that the laws and regulations per- 
taining to the leasing of desert land entries be clarified so 
that entrymen will know under what terms their entries may be 
leased without jeopardy of having their entries revoked. 


BY Purpose 


At the present time the administrative regulations are 
unclear as to: (1) the extent to which expenditures made by 
one other than the entryman will be considered as a part of 
the expenditures required by the desert land laws, and (2) 
whether the entryman can enter into a lease which would require 
the lessee to fulfill all prerequisites to successful final 
proof. Under present laws it is clear that the entryman may 
hire others to perform the necessary reclamation of his entry, 
but his right to assign his entry is limited. The objective 
of this alternative is to define the line between an illegal 
assignment and a permissible lease or contract for work to be 
performed on the entry. i 


mo) nev-FPeature 


The laws and regulations should be changed to clearly state 
the terms under which an entryman can lease his entry without 
jeopardizing his right to obtain a patent. 


D. Probable Advantages 


This proposal would enable entrymen to Know what terms 
they can incorporate into their leases with reasonable assur- 
ance that at a later date the lease will. not be deemed to be 
an illegal assignment thereby voiding their entries. 


E. Probable Disadvantages 


Ths only disadvantage is that specifying the’ terms upon 
which entries may be leased might make the law more rigid than 
it now is and thereby deprive the Department of the Interior 
of some administrative flexibility. 
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ALLERNATIVE NO. 17. 


Roclamation Nomestead Entrymen Should Be 


a ee eee. a ee re te 


Required be Submit Final Reclamation Proof 


ithout Unreasonable Delay ~ 


Hy 


Ae Summary 


This proposal provides that the delivery of water to the 
lands of any reclamation homestead entryman who fails to submit 
final reclamation proof within five years of the date of the 
acceptance of his final homestead proof could be discontinued. 


B. “Purpose 


The objective is to promote more efficient administration 
of the reclamation homestead laws by encouraging expeditious 
completion of long outstanding reclamation entries. 


C. Key Feature 


The Commissioner of Reclamation would be given the power 
to suspend water deliveries to reclamation homestead entries 
when reclamation proof is not filed within five years after 
final homestead proof. If homestead proof has been made prior 
to the adoption of this alternative, one year's notice of the 

expiration of the five year period would be required. The 
Commissioner of Reclamation would be given equitable powers to 
extend the five year period upon a showing of impossibility of 


hardship. 
D. Probable Advantages 


There are numerous pre 1914 unperfected reclamation home- 
stead entries in existence to which the time limits of 43 U.S.C. 
440 do not apply. This alternative should enable the government 
to close its files on these outstanding entries. Determinations, 
such as the existence or non-existence of minerals, are made at 
the time of final proof. By insuring that final proof will be 
expeditiously sought, such determinations will not be mg rote Th tien 


postponed. 


There are also some post 1914 entries which have compiied 
with the Section 440 requirements, but have still not filed 
final proof, perhaps because they have been avoiding local taxa- 
tion through oversight on the part of local taxing officials. 
These entrymen would also be induced to promptly file final proof. 


E. Probable Disadvantages 


The only apparent disadvantages are that some entrymen may 
have their water cut off and some may have their property put 
on the local tax rolls if they have been avoiding taxation be- 
cause title was still legally in the United States. 
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ALTERNATIVE NO. 18 


The Secretary of the Interior Should Be 
Ailowcd to Sell Lands Which Have Peen 
Yncluded in tloméstead or Desert Land 
Entries to the Highest Bidder whenever 
the Sacretary Determines that there is 

no Reasonable Prospect that the Fntryman 
Will Be Able to Effect Final Proo® and in 
Any Such Saie Where the Entryman is the 
Hiqnest Bidder He Should Be Allowed to 
Apply the Value of Any i{mprovements He 


Has Made Toward the Purchase Price 


A. Summary 


This proposal permits the Secretary to sell to the entry=- 
Iman or others, lands that have been entered under either the 
homestead or desert land laws whenever it becomes apparent 
that there is no reasonable prospect that the entryman will 
ever be able to perfect his entry to a patent. 


Bs Purpose 


The purpose of this alternative is to provide an equitable 
solution to certain situations where the existing laws do not 
permit any relief to be granted. 


Cc. Kev Feature 


In those situations where the Secretary of the Interior is 
satisfied that there is no reasonable prospect that the entry- 
man will be able to meet the final proof requirements, through 
no rault of his own, the entryman would be permitted to apply 
to the Secretary for a reclassification of the use to which the 
land would be put. If the Secretary reclassifies the land, he 
may sell it to the highest bidder and if the entryman is the highest 
bidder, he will be entitled to purchase the land at his bid price 
minus the value of any improvements which he made in attempting 
to perfect a patent. The Secretary will determine the value of 
such improvements as of the time the Secretary becomes satisfied 
that the entryman will not be able to complete final proof. 


Ds Probable Advantages 


This would permit the possibility of some relief to an 
entryman who in good faith expended considerable sums of money 
in making improvements on public lands but for one reason or 
another fails to qualify for a patent, 
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E. Probable Disadvantages 


The presence of such a law might lessen an entryman's 
incentive to complete the necessary work for a patent, at 
least in those situations where the entryman thought there 
was a reasonable chance he gould acquire dt by purchase for 
less expense than by completing the work to obtain a patent. 


ih ae 
ms 
ee 
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VARIATIONS TO ALTERNATIVE NO. 18 
i ae oe = 


VARIATION NO. 18=A 
aad Nea 5.) ik 

OE ENTRYMAN SHOULD BE ALLOWED 70. PURCHASE THE LAND BY 
{EETING THE HIGIIEST BID. 


Pe Summary 


This variation allows the entryman the opportunity of 
meeting the highest bid. He would not have to become a 
bidder. _The probable advantages and disadvantages are es- 
sentially the same as thomof Alternative No. & except this 
variation gives the entryman a bit more of a preference. This 
mignt be a slight deterrent to bidding and thereby result in a 
lesser price being paid to the government for the land. 


VARIATION NO. 18-B 


IF SOMEONE OTHER THAN THE ENTRYMAN ACQUIRES THE LAND THE 
SECRETARY SHALL COMPENSATE THE ENTRYMAN FROM THE PURCHASE PRICE 
FOR THE VALUE ADDED TO THE LAND BY ater OR HIS 
PREDECESSOR IN INTEREST. 


is Summary 


Tais variation goes further in granting relief to the 
entryman in that he will be compensated for any value he has 
added to the land if it is purchased by another. The type of 
value for which he would be compensated are improvements to 
the land such as disking, harrowing, etc. This variation has 
the added advantage to the entryman of assuring him of compen- 
Sation in certain instances. It has the disadvantage to the 
government of giving it a lesser net return on the sale price. 


VARIATION NO. 18-C 


~, 3 


« 


~ 


IF SOMEONE OTHER THAN THE ENTRYMAN ACQUIRES THE LAND THE 
ENTRYMAN, WITH THE CONSENT OF THE SECRETARY OF THE INTERIOR, MAY 
REMOVE, OR SELL TO THE PERSON ACQUIRING THE LAND, THE Mebip ito 
MENTS HE HAS MADE WHICH CAN BE REMOVED WITHOUT SUBSTANT 
INJURY TO THE LAND AND WHICH WERE NOT INCLUDED IN THE APPRAISAL 


PRICE OF THE care 


A. Summary 


This variation is another form of added relief to the entry- 
man who has put improvements on the land. It has the same 
advantages and disadvantages as Alternative No. 18 . Also, it 
allows the entryman to recover some of his improvements. It may 
result in a lower purchase price being received by the government 
than would be the case if the entryman could not remove the 
property. 
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REFERENCES FOR ALTERNATIVES 


The references for each alternative are listed below. 
The reference to’ comments from Commission meetings refers 
to the meetings of February 14, 15, 17 and 18, 1967, in ~— 
Fresno and Palm Springs, California; September, 1967, in 
Washington: and Idaho; October 6 and 7, 1967 in Milwaukee, 
Wiseonmsin, and Janwasy LL, I2 and 13, 1968, in Washington, 
D.C. The reference to the "Idaho Brochure" refers to 
the material prepared for the Commission by the State of 
Idaho: presented by Robert J. O'Conner and dated 
September 5, 1967. 


For some of the alternatives no references are shown. 
These alternatives evolved from our review of the existing 
legal system. 


Alternative No. | References 
i Comments from Commission meetings; 


Memorandum from Lands Staff Officer 
to the Director of BLM dated March 7, 
1961. Subject of memo was Lands 
Legislative Program. Outright repeal 
of homestead and desert land laws was 
suggested as an alternative on page 2 
of the memo. Also, the Secretary of 
the Interior has referred to the 

obsolescence of the agricultural land 
laws. See BLM release of April 10, 
1962 on modernization of agricultural 
land laws. 


1-A | None, other than those for Alternative 
No. ane . : . . 

af Same as Alternative No. l. 

x ee _ BLM proposed legislation deen 1962. 


A bill was prepared but apparently 
never submitted for introduction, 


4 ox Comments from Commission meetings. 
Also, the first draft of resources 
portion of this study. 


4-A Same as Alternative No. 4, plus 
Section 3 of the Reclamation Act 
(43 U.S.C. 434) which gives the 
Secretary authority to establish farm 
sizes, up to a maximum limit set by 
Congress. vides oa | 
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Alternative No. 


5 


5 a 


References 


Land Conservation Policies of the 
Department of the Interior with 
Respect to Land Classification : 
and Disposition by the Bureau of 
Land Management. BLM Manual, Vol. V 


. Lands, Part 1 General, Chap. 1.20, 


Appendix III. These policies state 
that the government should receive a 
full return for its property. 


None. 


H.R. 11822, 87th Congress, by Mr. 
Aspinall; S. 3181, 87th Congress, 

by Mr. Bible; BLM proposed legislation 
dated 1962. — 


.No specific references. Department of 


the Interior Associate Solicitor's 
opinion of June 19, 1967, holds that 
certain effects of the Classification 
and Multiple Use Act of 1964 continue 
indefinitely, but the authority to 
classify is temporary. 


Same as Alternative No. 5-B, plus 

BLM release Of April 10, 1962, mentioned 
in reference to Alternative No. il. 

None. 


Comments from Commission meetings and 
Idaho brochure. 


None. 


None. 


Idaho brochure, Department of the 
‘Interior Solicitor's opinion M-36263 


and Act of Aug. 4, 1955, PL 84~226, 
69 Stat. 491. 


Comments from Commission meetings and 
Idaho brochure. 


Comments from Commission meetings and 
Idaho brochure. 


Comments from Commission meetings and 
Idaho brochure. 
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Alternative No. 


16. 


£7 


18 


18-A 


18=-B 
18=-C 


Reference 
Comments from Commission meetings, ~ 
Idaho brochure and "Indian Hill" 
cases. (U.S. vs. Shearman, et al., ; 
Idaho. 013911 and 013912; U. S. vs. Michener, 
et al., Idaho 012234 - 41-42-43 and, 49; 
In the Matter of Reed, et al., Idaho 
012235 — 42-43-44 and 99.). 


S. 1817, 86th Congress, by Mr. Murray; 
BLM proposed legislation dated 1962. 


H.R. 4195, 88th Congress, by Mr. Rhodes. 


Same as Alternative No. 18 and S. 1058, 
90th Congress by Mr. Gruening. 


Same as Alternative 18-A. 


Same as Alternative 18-A. 
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Bureau of Land Managemen 
| Library 


j Bidg. 50, Denver Federal Center 
Denver, CO 89225 
i Ve a + “a pa . 
ok ee” See ’ 
ee J eens a a a 


